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INTRODUCTION

Contributed by: Philip Tully and Trevor Glavey, Matheson LLP

Matheson LLP is the law firm of choice for in-
ternationally focused companies and financial
institutions doing business in and from Ireland.
Established in 1825 in Dublin, Ireland, and with
offices in Cork, London, New York, Palo Alto
and San Francisco, 860 people work across
the firm’s six offices, including 122 partners and
tax principals and over 560 legal, tax and digital

Contributing Editor

Philip Tully is a partner in
Matheson’s tax department and
is a member of the firm’s
international business group and
US business group. He advises
multinational corporations doing
business in and from Ireland on all aspects of
corporate tax. His main focus is on cross-
border reorganisations, inward investment
projects and cross-border tax transactions, as
well as transfer pricing matters and tax
disputes. He is a member of the Law Society
of Ireland, the Irish Tax Institute and the
International Bar Association.

services professionals. The firm’s expertise is
spread across more than 30 practice groups. Its
clients include over half of the world’s 50 larg-
est banks, seven of the world’s ten largest asset
managers and seven of the top ten global tech-
nology brands, and it has advised the majority
of the Fortune 100 companies.

Co-author

Trevor Glavey is a senior
associate in Matheson’s tax
department and is both an Irish
qualified lawyer and chartered
tax adviser. He advises leading
companies across all industries
with respect to all aspects of Irish corporate
and international tax. In particular, he advises
on the taxation and structuring of complex
international arrangements and on tax authority
audits, tax risk management and multi-
jurisdictional tax controversies. He is a member
of the Law Society of Ireland and the Irish
Taxation Institute, and currently sits on the
global committee of the Young International
Fiscal Association Network (YIN).

Matheson LLP

70 Sir John Rogerson’s Quay
Dublin 2
Ireland

Tel: +353 1 232 2000

Fax: +353 1 232 3333

Email: dublin@matheson.com
Web: www.matheson.com
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INTRODUCTION

Contributed by: Philip Tully and Trevor Glavey, Matheson LLP

Introduction

The sixth edition of Chambers Global Practice
Guides: Doing Business In... is issued with the
world’s economy still facing many uncertainties
in light of different economic and political crises.

The global economy is in a stronger position
than it was a year ago with the risk of a global
recession having receded and the robustness
of the US economy a key driver in this respect.
However, inflation and high interest rates in
many jurisdictions still present challenges in
terms of the global outlook. Geopolitical ten-
sions are also creating potential hazards for the
world economy. Global growth is projected to
decrease slightly in 2024 as a result of these
factors, including the war in Ukraine and high
borrowing costs in emerging and developing
economies.

2024 will also be a landmark year politically with
more than two billion voters in 50 different coun-
tries heading to the polls for national elections.
With the potential for a change of leadership in
the United States, the EU, the United Kingdom
and India as well as numerous other countries,
this could lead to global socio-economic chang-
es which could impact doing business in certain
regions around the world.

A number of these elections will see a rise in
populist policies and increasing divergence
between far-left and far-right viewpoints.

What is evident again this year is that busi-
nesses and investors, who are increasingly
interconnected globally, must keep up to date
with the many changes in laws and regulations
taking place around the world, with the pace of
change from governments and regulators seem-
ingly ever increasing.
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In terms of the legal and regulatory framework
in 2024, the EU is once again driving legislative
developments in Europe with significant initia-
tives envisaged in the sphere of employment law
as well as significant initiatives in the financial
services sector related to sustainable finance
and progressing the capital markets union plan.

The OECD is continuing its influence on global
policies through multilateral discussions, par-
ticularly in the context of tax matters with the
implementation of the OECD’s Two-Pillar solu-
tion. Developments will continue in this area in
2024 with a particular focus on reaching agree-
ment on the framework for Pillar One. Whether or
not these negotiations can be successfully con-
cluded will impact the international tax agenda
for the remainder of 2024.

If these negotiations fail to receive approval, the
international tax framework is likely to be desta-
bilised as certain jurisdictions consider revisit-
ing proposals for digital services taxes and other
unilateral tax measures.

Another notable trend is the strengthening of
foreign investment screening rules to protect
national companies and their technology in sen-
sitive industries. In Europe, for example, the For-
eign Subsidies Regulation gives the European
Commission the power to investigate financial
contributions granted by non-EU countries to
companies engaging in such activities in the EU
and to redress their distortive effects, if neces-

sary.

Looking ahead at key trends in the business
environment, the speed of technological change
and the rise of generative Al offers hope of gen-
erating opportunities for businesses but may
also create legal challenges and require adap-
tation in many areas of business and law. Cli-



INTRODUCTION
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mate change also looks set to dominate policy
discussions as governments continue to adapt
policies and introduce new laws to incentivise a
transition towards greener economies.

In the context of this global macro environment,
the 2024 edition of the Doing Business In... guide
provides a concise summary of the key legal and
tax considerations for doing business in coun-
tries around the world. It serves as an essential
reference point for both lawyers and investors
looking to understand the basic principles and
legal frameworks of the relevant jurisdictions.

8 CHAMBERS.COM

The contributing experts for each jurisdiction
have followed a common template, allowing
readers to easily compare and contrast differ-
ent jurisdictions.

The guide also summarises recent develop-
ments and updates that are of particular impor-
tance for those doing business in 2024.

We would like to thank all of the participating
contributors for their efforts in making this Doing
Business In... guide such a vital resource and
an essential component of the Chambers Global
Practice Guides series.
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Contributed by: Aram Orbelyan, Narine Beglaryan, Artur Hovhannisyan, Lilit Karapetyan, Sarkis Knyazyan and

Shushanik Stepanyan, Concern Dialog

Concern Dialog is atop-tier, full-service law firm,
headquartered in Yerevan, Armenia. It has been
a trusted partner for businesses and individuals
seeking legal counsel and representation since
1998. The firm is renowned for its work in the
areas of corporate law, labour law, competition
law, tax law, contract law, family law (including
child abduction cases), and regulatory issues.
Concern Dialog has extensive experience in
regulatory matters in TMT, mining, energy, utili-
ties, banking and finance, medical services, real

Authors

Aram Orbelyan is a managing
partner at Concern Dialog,
leading the firm’s dispute
resolution practice. He
represents clients’ interests in
civil and administrative
proceedings, as well as commercial and
investment arbitrations, provides advice and
performs representation in proceedings related
to international law. Aram is also involved in
deal-signing projects. His internationally
recognised expertise has consistently earned
him rankings in Chambers and Partners guides
and other esteemed legal directories.
Previously, he served as the Deputy Minister of
Justice of the Republic of Armenia and worked
with the International Committee of the Red
Cross. In addition to his legal practice, Aram
has taught at the RA Advocate Academy and
the French University in Armenia for many
years. He is a board member of the Arbitrators’
Association of the Republic of Armenia, and is
included in the lists of arbitrators of several
arbitration centres in Armenia and abroad.
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estate, and not-for-profit sectors. In addition to
its renowned consulting and transaction prac-
tice, the firm’s litigation practice is regarded as
one of the leaders in Armenia for landmark liti-
gation and arbitration cases. Concern Dialog’s
membership of TagLaw and Nextlaw networks,
as well as its co-operation with individual law
firms from various jurisdictions, allow the firm to
provide services to its Armenian clients virtually
worldwide. Team members of law firm are iden-
tified as “top tier” by Chambers and Partners.

Narine Beglaryan is a senior
partner at Concern Dialog,
leading the firm’s corporate law
and M&A practice areas, as well
as banking law, capital markets,
data protection, and privacy
practices. Her role encompasses providing
expert legal advice and litigating on behalf of
clients. Narine is an attorney with over ten
years of experience. She joined the Concern
Dialog team in 2013. Her internationally
recognised expertise has consistently earned
her rankings in Chambers and Partners guides
and other esteemed legal directories. Prior to
joining the Concern Dialog team, she worked
for seven years in a bank and in the
telecommunication sector (as in-house
counsel).
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Shushanik Stepanyan, Concern Dialog

Artur Hovhannisyan is a partner
at Concern Dialog. He leads the
general administrative law,
administrative law litigation, tax
law, and governmental relations
(legislation drafting and concept
development) practices of the firm. His work
encompasses consulting in these areas,
alongside representation in judicial and
administrative bodies. He obtained his
attorney’s license in 2013 and joined Concern
Dialog in 2019. Before joining the firm, Artur
worked for 14 years at the Ministry of Justice,
where he held several positions, including First
Deputy Minister of Justice of the Republic of
Armenia. Additionally, he served as First
Deputy President of the RA Chamber of
Advocates for three years.

Sarkis Knyazyan is a non equity
partner, and licensed patent and
trademark agent at Concern
Dialog. He leads the firm’s IP
practice, specialising in
trademarks, industrial designs,
geographical indications and copyright. He
joined Concern Dialog in 2024. Prior to joining
Concern Dialog, Sarkis was a partner at Arluys
CJSC, Armenian IP Law Firm (formerly
Knyazyan & Partners CJSC IP Law Firm). He
also worked at Arlex International Law Office
and the American University of Armenia, was
an adviser to the Ministry of Economy of
Armenia, and served as an IP expert for the
Council of Europe, as well as the World
Intellectual Property Organization. Sarkis
received his master’s degree in IP from the
University of New Hampshire, Franklin Pierce
School of Law, in the United States. He is a
board member of Armenia’s Intellectual
Property Rights Center Foundation. He has
played a key role in drafting Armenia’s national
Intellectual Property Strategy.
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Lilit Karapetyan is a partner at
Concern Dialog. She leads the
firm’s business establishment
and competition practices in
Armenia, and also ensures
compliance with environmental
legislation. She possesses five years of
experience practising as an attorney. She
joined Concern Dialog in 2017. Previously, she
worked in the Institute of the Mediator of the
Financial System. Lilit received a master’s
degree (LLM) from the University of Exeter,
England, specialising in international
commercial law. She also shares her expertise
by teaching at the French University in
Armenia.

Shushanik Stepanyan is a
senior associate at Concern
Dialog. She leads the labour law
practice. Shushanik provides
advice on labour law and
representation in labour
disputes (representing both employers and
employees). Additionally, she offers judicial
representation in other civil cases. She joined
Concern Dialog in 2019. Previously, Shushanik
worked for over five years as a judge’s
assistant in the RA Civil Court of Appeal,
gaining valuable insights into civil law
procedures and practices.
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Concern Dialog Law Firm

1 Charents St
Office 207
Yerevan, 0025
Armenia

Tel: +374 60 278888
Email: info@dialog.am
Web: www.dialog.am

Concern
Dialog

1. Legal System

1.1 Legal System and Judicial Order
Armenia is a unitary parliamentary repub-
lic (based on the Constitution, as amended
in 2015). Armenia belongs to the (continental)
civil law system. The Civil Code is based on the
Napoleonic Code, while administrative law was
developed based on the German model.

In Armenia, only courts are authorised to admin-
ister justice. The following courts operate in
Armenia:

« the Constitutional Court (responsible for con-
stitutional justice);

+ the Court of Cassation (the highest court
outside of constitutional justice; it ensures the
uniform application of legislation and elimi-
nates the fundamental violations of human
rights and freedoms);

« the criminal, civil, administrative and anti-cor-
ruption courts of appeal (these are responsi-
ble for reviewing the judicial acts of the courts
of the first instance; they mostly act as courts
of law, with a limited capacity to act as courts
of fact — mostly in administrative and criminal
proceedings);
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« the courts of the first instance of general
jurisdiction;

+ the Administrative Court;

« the Court of Bankruptcy (with jurisdiction to
manage bankruptcy cases); and

+ the Anti-corruption Court.

The Administrative Court has jurisdiction over all
cases arising from public relations (both those
between public bodies and those between pub-
lic bodies and individuals), including disputes
relating to public or alternative service and dis-
putes between administrative bodies not sub-
ject to settlement by order of precedence. The
Administrative Court is the body empowered to
review fines and other administrative acts.

The Court of Bankruptcy is responsible for man-
aging bankruptcy cases.

The Anti-corruption Court has criminal and civil
jurisdiction. The criminal jurisdiction covers
criminal cases with corruption-related charges.
Within the civil jurisdiction, the court deals with
civil forfeiture cases and recovery of damages to
state and other public entities caused by crimes.
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Shushanik Stepanyan, Concern Dialog

The courts of the first instance of general juris-
diction have jurisdiction over all other cases
which are not subject to other courts.

2. Restrictions on Foreign
Investments

2.1 Approval of Foreign Investments

The Law on Foreign Investments defines a for-
eign investor as a foreign state, a foreign legal
entity, a foreign citizen, a stateless person, a citi-
zen of Armenia permanently residing outside of
Armenia, or any international organisation that
engages in investment in Armenia according to
the legislation in force. Foreign investment is
further defined as any property, including finan-
cial resources and intellectual values, directly
invested by a foreign investor as defined above
in commercial or other activities in Armenia to
gain profit, revenue or any other benefit.

Based on the practice established by Armenian
courts, only those assets which are invested in
the company’s equity (via relevant corporate
decisions) shall be considered as investments.

As a general remark, Armenian law in this area
does not determine requirements for pre-approv-
al or approval of such foreign investment by any
state body. Accordingly, besides the generally
applicable processes for carrying out business
in Armenia, the law does not determine any such
pre-approval requirements.

That being said, in specific sectors, approval of
the investment plan assures incentives and other
benefits to the investor.

For example, according to the Land Code of the

Republic of Armenia (RA), property owned by the
state or community can be donated for social or

14 CHAMBERS.COM

charitable purposes or for implementing invest-
ment plans approved by the government of the
RA. Such a decision of the government and the
donation agreement indicate the sole purposes
for which the donated land can be used.

Furthermore, investors can be entitled to specif-
ic tax or customs incentives in specific cases if
the government approves the granting of incen-
tives per a submitted investment plan under the
particular decree of government specifying the
incentives. For example, investors might apply
for a five-year exemption from customs duties
during the implementation of their investment
plan.

Furthermore, investments in public service sec-
tors can be considered by the Public Services
Regulatory Commission (PSRC) when determin-
ing tariffs for public services. However, obtaining
an operational permit in these sectors is not con-
tingent on the submission of an investment plan.

In general, the stated cases concern benefits
to and incentives for the investor rather than a
pre-approval process to protect the investment
or for the investment to be qualified as a foreign
investment.

2.2 Procedure and Sanctions in the
Event of Non-compliance

As described in 2.1 Approval of Foreign Invest-
ments, there is no mandatory regulation of pre-
approval mechanisms for investment plans;
ie, there is no requirement to invest with prior
approval of state bodies. As a general rule, there
is no procedure or sanction regarding the super-
vision or fulfilment of an investment plan as well.
However, once incentives are granted under a
government-approved investment plan, the
investment plan will be subject to reporting to
the government, and failure in fulfilment thereof
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may cause or will cause liabilities depending on
the type of incentive granted and the conditions
of the government decree on approval of the
investment plan under which the incentives are
granted. For instance, in the case of incentives
for land purchase, the consequence may be the
judicial cessation of ownership rights over the
land plot should the land plot be used for pur-
poses other than those granted.

2.3 Commitments Required From
Foreign Investors

The applicable legislation indicates no such
specific commitments. However, under the law
on public-private partnerships, the government
may agree with the investor on specific com-
mitments on a case-by-case basis. As a matter
of practice, such commitments can be imposed
under the government decree on approval of the
investment plan.

2.4 Right to Appeal

There is no specific process applicable to the
appeal of government decisions concerning
failure to approve an investor’s investment plan.
Theoretically, however, the generally applicable
administrative litigation processes concern-
ing the appeal of administrative bodies’ deci-
sions would apply. The recipient of a decision
not to grant consent to the investment plan can
bring a claim to challenge the decision before
the Administrative Court. Such a claim must be
brought within two months of receipt of the deci-
sion.

However, the grounds and scope for potential
arguments are limited. The government enjoys
considerable discretion in approving invest-
ment plans, with no specific criteria for rejec-
tion outlined. Technically, an appeal can be filed
for procedural violations or breaches of equality
requirements, where administrative bodies are
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required by law to treat similar cases consist-
ently.

In any case, it is important to reiterate that no
prior authorisation for foreign investment is
required, and the involvement of the government
(and other state bodies) is necessary only for
additional incentives or where there is a general
licensing or permission procedure (not linked to
the specific status as a foreign investor).

3. Corporate Vehicles

3.1 Most Common Forms of Legal Entity
The most common business vehicles are limited
liability companies (LLCs) and joint-stock com-
panies (JSCs).

In both cases, the liability of shareholders (or,
in the case of LLCs, participants) is limited.
Furthermore, no requirements for the minimum
share capital or a minimum number of share-
holders are determined. However, minimum
capital requirements are envisaged in several
sectors (mainly for financial institutions).

Both LLCs and JSCs are governed by the meet-
ing of shareholders (participants), which is the
highest governing body. The sole director, in
the case of LLCs or, in the case of JSCs, a sole
director (CEO) or a collegial executive board
(directorate), carries out the company’s ongo-
ing management. The establishment of a board
(board of directors) is possible in either type,
with the Law on JSCs regulating specific require-
ments and the scope of authorities of such a
board. In contrast, the Law on LLCs is silent on
most of these issues, allowing the companies to
determine the scope at their discretion.
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The main differences between the two types of
entities are as follows.

LLCs are preferred when the shareholding and
management structures are straightforward and
less complex. For JSCs, it is possible to have
multi-layered, complex management structures
(including the collegial executive body) and
regulate the relationships between the share-
holders, including through shareholders’ agree-
ments, etc.

Furthermore, in LLCs, the participant has a right
to exit from the company without the consent of
the other participants and request the company
to pay the market value of its share. The major-
ity of participants also have a right to remove
a minority participant from the company with-
out its consent by bringing a claim against the
minority participant before the court if the minor-
ity participant hinders the company’s activities.

Finally, a significant difference to consider is that
the information on the participants of LLCs is
open to the public; however, in the case of JSCs,
the information on shareholders is maintained by
private registry keepers and is not provided to
third persons without the company’s consent. At
the same time, since 2023 all the companies are
obliged to disclose their UBOs, and that infor-
mation on UBOs is publicly and freely available
on the webpage of the State Registry of Legal
Entities. Therefore, irrespective of the corporate
type, the information on the UBOs of any com-
pany is publicly available.

3.2 Incorporation Process

The process of incorporation of both LLCs and
JSCs is fairly straightforward and simple. The
registration of both types of entities before the
Agency for State Register of Legal Entities of
the Republic of Armenia (the “Agency”) is free
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of charge. However, JSCs must engage private
entities (account operators) licensed by the Cen-
tral Depository for share registry keeping, incur-
ring additional expenses compared to LLCs.

The process of registration itself takes no more
than two working days after submitting the
necessary package of documents. For JSCs,
the registry keeping process may be longer, as
account operators conduct KYC and due dili-
gence procedures before entering into registry
keeping agreements. Foreign investors should
consider the following nuances in the incorpora-
tion process.

Template (Pre-approved) Package-Based
Registration of LLCs

If the founder(s) of an LLC is an individual, and
both the director and the founder(s) are in Arme-
nia, the establishment process is relatively quick.
They can simply visit the Agency with their pass-
ports (and verified translations if applicable) and
answer basic questions from an Agency employ-
ee. The employee will provide a standard, pre-
approved template package (in Armenian), and
the company can be registered in under half an
hour, free of charge.

The Standard Process of Establishment and
Registration of LLCs

As an alternative, the founding and governing
documents of the LLC (founding decision, char-
ter) can be drafted to meet the specific needs
and requirements of the founders, including
preparing multilingual versions (the Armenian
version shall still prevail), establishing specific
governing mechanisms, and thus not following
pre-approved standard documents.

It must be noted that although the founding
package (founding decision, charter) does not
need any verification by a notary under Armenian
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law, the documents or copies thereof related to
a foreign founder (in the case of a legal entity —
charter and excerpt from the register or equiva-
lent; in the case of an individual — passport) and
a foreign director (passport) must be verified by a
notary and legalised (consular or by an apostille)
and subsequently translated into Armenian with
the verification of an Armenian notary.

Establishment of a JSC

The process of establishment of a JSC consists
of two stages. The first stage is the prepara-
tion of the founding documents and submission
thereof to the Agency (similar to the registration
of an LLC). The second stage is the registra-
tion of the company’s shares with the Central
Depository through one of the account operators
(to ensure the quality of services and compe-
tition, the Central Depository does not provide
services to the public directly, only through the
account operators who are acting based on the
agreement signed with the Central Depository).

In either case, within 40 days of registration, the
companies shall submit declarations on their
ultimate beneficial owners (UBOs), disclosing
the full ownership structure up to the benefi-
cial owner. Such declaration shall also include
the notarially verified translations of the UBOs’
passports.

3.3 Ongoing Reporting and Disclosure
Obligations

Changes of Management

According to the general rules of Armenian leg-
islation, only the head of the executive body is
subject to registration with the Agency. Hence,
the company needs to disclose a change in the
executive body (CEO, general manager, general
director, etc).
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Depending on the company’s business activity,
there may be exceptions to the general rules
described above. For example, the executive
body of a bank, including the chief accountant,
deputy directors, chief compliance officers and
compliance officers, chief auditor and auditors,
as well as the board of directors, is subject to
certification and registration by the regulator, in
this case, the Central Bank of Armenia. Thus,
practically any change in the bank’s manage-
ment needs to be filed and approved by the
regulator.

Amendments to Articles of Incorporation
(Charter)

In case of amendment of articles of incorpora-
tion in part or in whole (new edition of articles of
incorporation/charter), the amendments must be
filed for registration with the Agency. The com-
pany needs to change its articles of incorpora-
tion when, for instance, it changes its firm name,
address, charter capital or corporate govern-
ance process.

The process and requirement for registration of
amendments to the articles of incorporation/
charter may have some peculiarities depend-
ing on the reasons for and the content of such
amendments. For example, in the case of
amendments to the articles of incorporation/
charter due to investment into the company (ie,
an increase of the company’s charter capital),
the company needs to submit proof of payment
of the investment for registration. There may be
some differences, depending on the compa-
ny’s business activity, when the Central Bank,
instead of the Agency, is responsible for registra-
tion (mostly typical for legal entities that provide
financial, insurance and investment services,
and investment funds).
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Change of Shareholder

Participation in the share capital of an LLC
needs to be registered with the Agency (open
to the public). In contrast, participation in a JSC
(ownership of shares) is recorded by the Central
Depository, while the proceeding is carried out
through account operators). Information on the
participation of commercial co-operatives is not
recorded by the Agency or in any outsourced
registers.

While changing the participation in an LLC, the
articles of incorporation must be changed as far
as it is mandatory to include that data in the arti-
cles of incorporation and keep them up to date.
Hence, a change of shareholder of an LLC is
performed together with a change of the articles
of incorporation.

Information about shareholders of a JSC is not
required to be included in its articles of incorpo-
ration except at the stage of incorporation of the
company (ie, the initial registration of the articles
of incorporation). Thus, a shareholder change
must only be recorded in the company’s share-
holders register by the account operators.

uBO
There is an obligation to submit a declaration
to the Agency in the case of a change of UBO.

The legal entity shall submit the following report/
information to the Agency by 20 February of
each year:

« confirmation that the information on the
UBOs submitted to the Agency in the last
declaration was still accurate as of 31
December of the previous year; or

- changes in the information on the legal
entity’s UBOs.
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In the case of a change of data regarding real
beneficiaries, the change must be declared
immediately after the disclosure to the legal
entity but not later than 40 days after the change.

The declaration on the UBOs and further chang-
es in the declaration are submitted to the Agency
through the website bo.e-register.am (see the
procedure for filling out the application below).
In this case, the declaration shall be signed via
electronic signature accepted by the govern-
ment. Completion of the declaration is possible
through an authorised person, in which case a
power of attorney is required.

The liability for the failure to submit a declaration
on UBOs within the period prescribed by law by
an entity obliged to submit such a declaration,
as well as for presenting it in violation of the law
or inadvertently presenting incorrect or incom-
plete data in the declaration, according to the RA
Law on Administrative Offences, can be a warn-
ing or a fine of up to AMD100,000. In addition,
if the declaration on the UBOs contains false
information or lacks information which should
have been included, and the person submitted
the false information wilfully, they can be held
criminally liable.

In addition, if the obligation to submit confirma-
tion or amended information on UBOs is violated
each year for three years in a row, as well as
in cases of repeated or gross violation of the
rules regarding submitting a declaration, the
Agency may apply to the court to dissolve the
legal entity.

Approval of Financial Statements
Companies need to submit financial statements

to the State Revenue Service:

+ annually for profit taxes;
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» monthly for VAT and taxes on the income of
individuals (if income is reported by an indi-
vidual themselves, then the reporting is done
annually);

« quarterly for turnover tax (if the company
operating within a turnover tax regime /simpli-
fied system for small businesses); and

+ annually for micro-taxes (if the company pays
taxes under this special regime).

As a general rule, there is no requirement for
companies to disclose their financial statements.
Depending on the type of business activity, the
law may specifically mandate companies to
publish financial statements and financial audit
reports. For instance, banks, insurance compa-
nies, and investment fund managers must meet
this requirement.

Starting from the year 2024, resident individu-
als of Armenia (in the beginning, only certain
groups of individuals, and from the year 2026,
all resident individuals) will be obliged to submit
a simplified income tax calculation to the State
Revenue Service.

3.4 Management Structures

General Notes on Management Structure

The highest governing body of the company
is its general meeting of shareholders (partici-
pants). All companies need to have at least one
executive body.

There are specific cases defined in the law when
the company must have a board of directors.
Open JSCs or companies with activities in spe-
cific areas, such as banking and insurance, must
have a board of directors. The board of directors
of an open JSC must have an audit committee
under it.
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Under its articles of incorporation, the company
may declare and set forth the collective execu-
tive body.

The Powers of the General Meeting

The general meeting approves the amendments
to the articles of incorporation, decides on
reorganisation and liquidation of the company,
approves final, interim and liquidation balance
sheets, and appoints the liquidation committee.
The general meeting approves the number of
board members, elects board members, termi-
nates their powers and appoints and dismisses
the executive body (unless these authorities are
delegated to the board of directors). Increasing
and reducing charter capital, approving the com-
pany’s annual report, distributing dividends, and
approving significant transactions and transac-
tions with conflict of interests are powers of the
general meeting as well.

The Board of Directors

The Law on LLCs does not explicitly define
the powers of the board of directors, allowing
flexibility for these powers to be outlined in the
articles of incorporation or charter. However,
the board cannot exercise powers exclusively
reserved for the general meeting or executive
body. Conversely, the Law on JSCs provides a
specific list of exclusive powers for the board
of directors. It stipulates that if a company has
no board of directors, the general meeting exer-
cises those powers.

The board of directors of a JSC determines and
approves the strategy of the company, decides
on using the reserve fund and other funds of
the company, and approves (i) internal docu-
ments regulating the activities of the company’s
governance bodies; (i) the administrative and
organisational structure of the company; and
(iii) a list of the company’s staff positions. It also
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establishes branches and representative offices
and exercises the powers related to convening
the general meeting and other powers defined
in the law.

The Executive Body

The single-person executive body or head of
the collegial executive body is responsible for
the company’s day-to-day activities and has
the authority to represent the company without
requiring a letter of authorisation. The direc-
tor is entitled to issue letters of authorisation,
conclude agreements and contracts, perform
banking operations, issue orders, directives, and
binding instructions, supervise their implemen-
tation, decide on employment and dismissal,
apply incentives, and impose disciplinary action
on employees.

3.5 Directors’, Officers’ and
Shareholders’ Liability

Liability of Board Members and Executive
Body

Both the Law on LLCs and the Law on JSCs (the
latter consists of more detailed regulation on the
matter) determine the liability of board members
and the executive body.

The rules are the following: the board members
and executive body must act for the benefit (in
the interest) of a company in good faith and
reasonable manner and avoid actual and pos-
sible conflicts of interest while exercising their
rights and performing their obligations (fiduciary
duty). The Law on JSCs also forbids a person
who may, by virtue of participation in the charter
capital of the company or other circumstances,
have a material impact on the decisions of the
company from inducing board members or the
executive body to make decisions that contra-
dict the interests of the company or the legiti-
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mate interests of shareholders who cannot have
a material impact on the decisions of the board.

The board members and executive body may
be released from liability if (i) there is no damage
caused by their fault (applicable only to LLCs),
(i) they voted against the decision, (iii) they did
not participate in the meeting, or (iv) they acted
in good faith —ie, did not know or could not have
known that the company would incur losses as
a result of their actions or omissions (applicable
only to JSCs). The resignation, recall or dismissal
of a board member or the executive body does
not exempt them from liability for the damage
caused to the company.

If the damage was caused to the LLC by one of
its board members or the executive body, any
shareholder (participant) of the company and the
company may apply to court on behalf of the
company against that board member or execu-
tive body and claim damages. If the damage was
caused to the JSC by one of its board members
or the executive body, the claim for compen-
sation of damages against that board member
or executive body might be brought against the
company or its shareholder(s) (jointly) owning
1% or more of the placed common (ordinary)
stocks of the company. A breach of fiduciary
duty might cause criminal liability for a board
member or executive body if their actions or
omissions cause essential damages.

Shareholders’ Liability

Under Armenian law, the separation of liability
of a legal entity from its shareholders’ liability is
determined.

That being said, Armenian legislation allows for
the “piercing of the corporate veil” in specific
cases of activities between parent and daugh-
ter or dependent companies (subsidiaries). The
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daughter company must not be liable for the
obligations of the parent company, but the parent
company must bear joint and several liabilities
with the daughter company if the parent com-
pany (i) has the right to give binding instructions
to the daughter company and (ii) transactions
are concluded in pursuance of that instruction.

Other shareholders of a daughter company also
have a right to claim from the parent company
compensation for any damages caused to the
daughter company by the fault of the parent
company - ie, when the damage is caused by
the execution of binding instructions given by
the parent company.

The parent company must bear subsidiary liabil-
ity for the debt of the daughter company in the
case of bankruptcy of the latter if the bankruptcy
is caused by the fault of the parent company -
ie, when the damage is caused as the result of
execution of binding instructions given by the
parent company.

4. Employment Law

4.1 Nature of Applicable Regulations

The primary sources regulating labour relations
in Armenia are the Labour Code and relevant
international treaties. Specific regulations of the
Civil Code and legislation regulating different
types of state service (civil service, military and
diplomatic service, etc) regulate particular types
of labour relations. Finally, specific aspects of
labour relations are regulated by the Law on
Foreigners, the Law on Labour and Collective
Agreements, and internal and individual legal
acts of the employer.
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4.2 Characteristics of Employment
Contracts

The Labour Code mandates that employment
contracts should be concluded or issued in writ-
ing and should contain specific terms, such as:

+ the date, month, year and location of adopt-
ing an individual legal act or concluding an
employment contract;

« the employee’s first and last name, and
optionally, their patronymic name upon
request;

+ the name of the organisation or, if applicable,
the first and last name of the employer as an
individual, and optionally, their patronymic
name upon request;

* the organisational unit within the company, if
applicable;

+ the date, month and year when the employ-
ment begins;

« the job title and/or job responsibilities;

« the base salary amount and/or the method
used to determine it;

- additional allowances, bonuses, subsidies,
etc, which are/shall be provided to employees
according to established procedures;

« the duration of validity for the individual legal
act or employment contract if required;

« the duration and conditions of the probation-
ary period (where applicable);

+ the normal working hours, part-time arrange-
ment, reduced working hours, or the overall
method for calculating working hours;

« the type and duration of annual leave, includ-
ing minimum, additional or extended vaca-
tion; and

+ the position, first name and last name of the
person signing the legal act on behalf of the
organisation.

Parties to the contract can agree to include addi-
tional conditions in the employment contract or



ARMENIA [ AW AND PRACTICE

Contributed by: Aram Orbelyan, Narine Beglaryan, Artur Hovhannisyan, Lilit Karapetyan, Sarkis Knyazyan and

Shushanik Stepanyan, Concern Dialog

individual legal act, but these conditions must
be no less favourable than what is established
by law.

It should be noted that the Labour Code has
undergone amendments (effective from 31 July
2023, hereinafter referred to as the Amend-
ments), which now require the employment
contract to include specific details regarding the
employee’s place of work, as well as the employ-
er’s structural or separate subdivision, office or
institution (if applicable) in which the employee
will work. Additionally, the contract should out-
line the methods for mutual notification between
the employer and employee in relation to their
employment relationship.

Fixed-Term Contracts

Generally, an employment contract is intended
to be of indefinite duration. However, it is also
possible to conclude an employment contract
with a fixed term if labour relations cannot be
defined for an indefinite period, considering the
conditions or the nature of the work to be done.
The Labour Code specifies certain circum-
stances in which an employment contract may
be concluded for a fixed term. These include the
following cases:

+ with employees holding elected positions for
the specified term;

+ with employees appointed for a duration pre-
scribed by law;

+ with employees performing seasonal work;

+ with individuals engaged in temporary work
lasting up to two months;

+ With an employee who is filling in for a tem-
porarily absent employee;

+ with foreigners for the duration of validity of
a work permit, in cases when a work permit
is required for employment by RA legislation;
and

22 CHAMBERS.COM

+ with individuals who are eligible for an old-
age pension and have reached the age of 63
or individuals who are not eligible for an old-
age pension and have reached the age of 65,
based on an assessment of their professional
capabilities for a position or job offered by an
employer.

The Amendments stipulate that employers are
no longer allowed to terminate an employment
contract solely based on an individual reaching
retirement age. Additionally, the Amendments
provide employers with the right to offer retirees
indefinite employment contracts.

4.3 Working Time

Under Armenian legislation, the regular working
hours must not exceed 40 hours per week and
eight hours per day (exceptions are specified by
the Labour Code, other laws or legal acts).

Certain categories of employees, such as those
working in healthcare organisations with contin-
uous duty, guardianship organisations, children’s
educational institutions, specialised energy, gas
and heat supply organisations, specialised com-
munication and emergency response services,
etc, may have 24-hour continuous work shifts.
The specific list of such occupations is deter-
mined by the government of the Republic of
Armenia.

Any work performed beyond the specified limits
shall be classified as overtime work and must be
compensated according to the following rate: for
each hour of overtime, in addition to the regular
hourly rate, a supplement of no less than 50%
of the hourly rate must be provided.

The total working hours, including overtime,
must not exceed 12 hours per day (including
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breaks for rest and meals) and 48 hours per
week.

4.4 Termination of Employment
Contracts

An employment contract can be terminated
through various means. The most common
cases are:

« termination at the employee’s initiative;
» mutual agreement;

« expiration of the contract; or

+ termination at the employer’s initiative.

The Amendments provide that the employment
contract can be terminated by the force of law.
For example, when the employer fails to notify
the employee of the termination of an employ-
ment contract that was originally agreed upon
for a specific period, and the parties also do
not sign the appropriate individual legal act to
terminate such a contract, and the employment
relationship does not continue in practice, then
in such cases, the law can intervene to legally
terminate the contract.

The Labour Code provides an exhaustive list of
reasons that entitle an employer to terminate
an employment contract. This implies that an
employee cannot be dismissed by the employer
for any arbitrary reason. The grounds for termi-
nation specified in the Labour Code are as fol-
lows:

* in the case of:

(@) the liquidation of a company (termination
of the activity of an individual entrepre-
neur);

(b) non-compliance of the employee with the
position held or the work performed;

(c) reinstatement of the employee at their
previous job;
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(d) periodic non-fulfilment by an employee
(without a valid reason) of the duties as-
signed to them by an employment con-
tract or internal regulations;

(e) loss of trust in the employee;

(f) an employee’s refusal or evasion of man-
datory medical examinations; and

(9) the residence status of a foreign worker
being recognised as invalid;

- if the employee:

(a) is in the workplace under the influence of
alcohol, narcotic drugs or psychotropic
substances;

(b) fails to show up for work for no valid rea-
son during the entire working day;

(c) is entitled to a pension and reaches the
age of 63;

(d) is not entitled to a pension and reaches
the age of 65 if the relevant basis is pro-
vided in the employment contract; and

(e) is excluded from work for more than ten
consecutive working days or more than
20 working days during the previous three
months because of their failure to submit
the necessary documents required to
attend work during isolation declared in
relation to the COVID-19 pandemic;

+ when the number of employees is reduced,
which is preconditioned by changes in the
volume of production, economic and techno-
logical conditions, and conditions of organi-
sation of work as well as production needs;
and

+ due to the employee’s long-term disability.

According to the Labour Code, the employer
is obliged to give notification prior to dismissal
to employees in cases specified by the Labour
Code. For example, when the employment con-
tract is terminated due to the liquidation of the
company or a reduction in the staff, the employ-



ARMENIA [ AW AND PRACTICE

Contributed by: Aram Orbelyan, Narine Beglaryan, Artur Hovhannisyan, Lilit Karapetyan, Sarkis Knyazyan and

Shushanik Stepanyan, Concern Dialog

er must provide employees with two months of
prior notice.

According to the Labour Code, it is possible
for an employer to provide pay in lieu of notice,
which is calculated by multiplying the employ-
ee’s average daily salary by each day of notice.

4.5 Employee Representations

The Labour Code allows the establishment of
employees’ representatives, such as a trade
union or works council elected by the assembly
(conference) of workers. Apart from that, the Law
on Trade Unions regulates and guarantees the
activities of trade unions.

Moreover, a works council is elected if the
organisation does not have a trade union (or
any trade unions) or if any existing trade unions
do not unite more than half of the organisation’s
employees. At the same time, the presence in
the organisation of works councils elected by
employees should not interfere with the exercise
of the trade unions’ functions.

Employees’ representatives have the power to
develop charters, conduct negotiations, propose
organisational improvements and participate in
decision-making processes. They also over-
see labour law implementation, have access to
employee information, and can propose meas-
ures for better working conditions and fair com-
pensation. They can organise lawful strikes and
appeal to the court against violations. Employ-
ees’ representatives play a crucial role in pro-
tecting workers’ rights and promoting collabora-
tion between employees and employers.

If an employee’s representative violates the
rights of the employer or breaches legislation or
agreement norms, the employer has the option
to seek legal action through the appropriate
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procedures defined by the legislation, request-
ing the cessation of the representative’s unlawful
activities.

Employee representation is not a widespread
practice in Armenia. There are some single cases
of the practice, and it is expected to develop in
the future.

5. Tax Law

5.1 Taxes Applicable to Employees/
Employers

Employees pay income tax on their employment
remuneration.

Employers act as tax agents for their employees.
They calculate their employees’ income tax due
every month and pay it by the 20th day of the
following month. So effectively, employers bear
liability for any wrong calculation or late payment
of those taxes and payments.

According to the Tax Code of Armenia, the
income tax rate for employees has been 20%
since 1 January 2023.

Besides income tax, employees must also pay
a mandatory social security (pension) payment
with the following rates:

* 5% on salary up to AMD500,000; and

+ AMD25,000 plus 10% on salary above
AMD500,000, but not more than AMD87,500
(total cap).

5.2 Taxes Applicable to Businesses
The following tax regimes apply in the RA.
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» General taxation - in this case, taxpayers
generally calculate and pay VAT and profit
tax.

* Special taxation regimes:

(@) Turnover tax — taxpayers calculate and
pay turnover tax, which replaces VAT and/
or profit tax; and

(b) Micro-enterprise taxation system — the
taxpayer, by carrying out the relevant
activities defined by law, is exempt from
all types of state taxes related to the
enterprise.

* Profit tax — the object of taxation is the tax-
able profit, which is the gross income less
expenses, and the profit tax rate is:

(@) 18% for residents and non-residents that
have a permanent establishment in Arme-
nia (including a branch); and

(b) 20% for non-residents who do not have a
permanent establishment in Armenia.

* VAT — the VAT rate in Armenia is 20%.

« Turnover tax — only resident entities and
individual entrepreneurs can pay turnover tax,
which is 5% of income received from trade
activities or rendering services; the entity can
become a turnover taxpayer only if its turno-
ver last year did not exceed AMD115 million.

» Micro-enterprise — resident entities and indi-
vidual entrepreneurs whose sales turnover
for all types of activities without VAT during
the previous calendar year did not exceed
AMD24 million can be considered micro-
enterprises, which do not pay any taxes.

+ Dividends - dividends received by natu-
ral persons are taxable at 5%; dividends
received by entities are added to the taxpay-
er’s tax base.

* Interest paid — interest paid to shareholders is
taxed at 10%.

+ IP royalties — royalties paid to shareholders
are taxed at 10%.
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5.3 Available Tax Credits/Incentives

All taxpayers involved in agricultural production
are exempt from income tax until the end of the
year 2024.

Taxpayers who are dealing with hand-made
carpet production are also exempt from paying
income tax.

5.4 Tax Consolidation
There is no tax consolidation prescribed in
Armenian tax legislation.

5.5 Thin Capitalisation Rules and Other
Limitations

There are no thin capitalisation rules in Armenia.
At the same time, there are some limitations on
the deductibility of interest expenses. The fol-
lowing are not deductible from gross income:

* interest on loans and credit exceeds twice
the settlement rate set by the Central Bank of
Armenia (currently, the deductible interest rate
is capped at 24%); and

+ annual interest on loans received from non-
bank and non-credit entities that, according
to fiscal year results, is above:

(a) the two-fold positive amount of the equity
of the taxpayer (excluding banks and
credit organisations) on the last day of the
fiscal year; and

(b) the nine-fold positive amount of the
equity of a taxpayer that is a bank or
credit organisation on the last day of the
fiscal year.

5.6 Transfer Pricing

Under the Tax Code, transfer pricing rules are
applicable for a taxpayer if the amount of all
supervised transactions of the taxpayer exceeds
AMD200 million for the current year.
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According to the Tax Code, there are several
transfer pricing methods allowed:

+ the comparable uncontrolled price method -
where the price of the object of a controlled
transaction is compared with the price of the
object of a comparable uncontrolled transac-
tion;

the resale price method — where the mark-
up derived from the resale of an object of a
controlled transaction is compared with the
mark-up derived from the resale of an object
of a comparable uncontrolled transaction;
the cost-plus method — where the mark-up on
the direct and indirect costs incurred during
the supply of an object of a controlled trans-
action is compared with the mark-up on the
direct and indirect costs incurred during the
supply of an object of a comparable uncon-
trolled transaction;

the transactional net margin method — where
the net profit realised from a controlled trans-
action relative to an appropriate base — in par-
ticular, costs, sales and assets — is compared
with the net profit realised from a comparable
uncontrolled transaction relative to the same
base; and

the profit split method — where each of the
related taxpayers participating in a con-
trolled transaction receives the share of the
profit generated or loss incurred from the
transaction in question, which a person not
considered as related would anticipate when
participating in a comparable uncontrolled
transaction (within the meaning of this point,
the profit generated from the transaction
shall mean the positive difference between
the income generated and the costs incurred
within the scope of the transaction in ques-
tion).
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5.7 Anti-evasion Rules

The Armenian legislation envisages liabilities
provided by the Code on Administrative Offenc-
es of the Republic of Armenia, Tax Code of the
Republic of Armenia and Criminal Code of the
Republic of Armenia.

* The Code on Administrative Offences of the
Republic of Armenia provides an administra-
tive liability for failure to register with the tax
authorities within the specified period (Article
170.4) and failure to report information to
tax authorities within the specified period or
reporting incorrect information (Article 170.6).
For these offences, the Code envisages liabil-
ity for the taxpayer in the form of a fine.

» The Tax Code of the Republic of Armenia
envisages tax liability for the taxpayer for tax
evasion, which can be expressed by delay-
ing the payment of tax beyond the prescribed
time limits, by submitting or not submitting
the tax calculation after the prescribed time
limit, by understating the amount of tax, by
overstating the tax loss, by not keeping the
accounting records in the prescribed order or
by not submitting the accounting data to the
officials who check the accounting data.

« Apart from the liability for the taxpayer legal
entities, during 2023-2025, the income
declaration system will be implemented in a
phased manner, as a result of which natural
persons (individuals) will also be obliged to
declare their income, from which the relevant
income tax should be calculated. The Tax
Code provides tax liability in the form of fines,
penalties and interests for taxpayers who
have committed the abovementioned tax
offences.

+ Concerning criminal liability, it should be
mentioned that since the new Criminal Code
of the Republic of Armenia entered into force
(1 July 2022), a criminal liability for tax eva-
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sion will be applied if the amount of unpaid
taxes is more than AMD10 million (approxi-
mately USD26,000) (Article 290 of the Crimi-
nal Code). The envisaged punishment for
this crime is fine or even imprisonment for up
to eight years. With the new Criminal Code,
criminal liability is envisaged also for the legal
entities. The criminal liability of the natural
person does not exclude the criminal liability
of the legal entities. The applicable coercive
measures are a fine, temporary suspension
of the right to engage in a certain type of
activity, compulsory liquidation, and a ban on
carrying out activities in the territory of the
Republic of Armenia (for non-resident legal
entities only).

6. Competition Law

6.1 Merger Control Notification
Concentrations

Mergers and acquisitions are subject to notifica-
tion to the Competition Protection Commission
(the Commission) if they are notifiable concen-
trations under the Law on the Protection of Eco-
nomic Competition. According to the Law, the
following actions are considered concentrations:

+ acquisition and merger of business entities
registered in the RA;

* acquisition of assets of an economic entity
registered in the RA by another economic
entity if the value of those assets solely or
together with the assets already acquired
from that economic entity during the last
three years equals or exceeds 20% of the
value of the total assets of the selling eco-
nomic entity at the moment of submitting the
declaration of concentration;

+ acquisition of shares of an economic entity
registered in the RA by another economic
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entity if the amount of those shares solely or
together with the shares already owned by
that economic entity equals or exceeds 20%
of the total shares of the first economic entity;

+ acquisition of the right to use an object of
intellectual property, including the means
of individualisation, as a result of which the
economic entity can gain influence on the
competitive situation in any product market in
the RA;

* any transaction, action, reorganisation or
behaviour of economic entities through which
an economic entity can directly or indirectly
influence the decision-making or competi-
tiveness of another economic entity, or can
directly or indirectly influence the decision-
making or competitiveness of another person,
or can influence the competitive situation in
any product market in the RA; and

+ establishing a legal entity in the RA by more
than one economic entity, which shall act
independently/separately.

Notification
A concentration is subject to notification if:

« the total value of the assets of the partici-
pants of the concentration, or the value of the
assets of at least one of the participants, at
the time of filing the declaration of concentra-
tion or in the last financial year preceding it,
exceeds the value of the assets defined by
the decision of the Commission;

« the total amount of income of the participants
of the concentration, or the amount of income
of at least one of the participants, during the
last financial year preceding the moment of
submission of the declaration of concentra-
tion, exceeded the amount of income defined
by the decision of the Commission;

+ the total amount of income of the participants
of the concentration not active in the finan-
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cial year preceding the year of submitting the
declaration of concentration or having been
active for less than 12 months, or the amount
of income of at least one of the participants,
exceeded the amount established by the
decision of the Commission; and/or

+ one of the participants in the concentration
has a dominant position in any product mar-
ket in Armenia.

The thresholds established by the applicable
decision of the Commission are set out below.

* Income test (previous financial year):
(a) the combined income of the parties was
at least AMDA4 billion; or
(b) the income of one party was at least
AMDS billion.
+ Asset test (previous financial year):
(a) the combined asset value of the parties
was at least AMD4 billion; or
(b) the asset value of one party was at least
AMDS billion.

6.2 Merger Control Procedure

The concentration of economic entities is sub-
ject to notification before it takes effect. For the
assessment of a concentration, the participants
submit an application and declaration. The dec-
laration should contain the following information:
(i) the purpose of the concentration and (ji) infor-
mation about the participants (name, address,
annual financial statements of the activity, vol-
umes of goods sold during the previous year,
etc).

Duration of Assessment

The Commission’s concentration assessment
process lasts three months. Based on the Com-
mission’s reasoned decision, the three-month
period may be extended to another three
months.

28  CHAMBERS.COM

In addition, there is a simplified assessment pro-
cedure for mixed concentration and concentra-
tion within a group of persons. In this case, the
assessment procedure lasts one month.

Liability

Failure to declare the concentration as stipulated
by the Law on the Protection of Economic Com-
petition shall lead to the imposition of a fine of
up to AMD5 million.

The fine imposed for enacting a prohibited con-
centration shall be up to 10% of the turnover of
the preceding financial year.

Also, enacted prohibited concentrations shall
be subject to liquidation (annulment, cessation)
according to the procedure defined by the leg-
islation.

6.3 Cartels

The Law on the Protection of Economic Compe-
tition prohibits restrictive agreements and prac-
tices. According to this Law, anti-competitive
agreements are those transactions concluded
between economic entities; their oral or written
agreements; direct or indirectly agreed actions
or behaviour; and decisions made by business
associations that lead to or may lead to restric-
tion, prevention or prohibition of competition.

Restrictive agreements and practices can be:

* between economic entities that are potential
or actual competitors operating in the same
product market if the agreement relates to the
given product market (horizontal agreement);

* between economic entities that are not
competitors and act as acquirers and sellers
in the same product market if the agreement
relates to the given commodity market (verti-
cal agreement); and/or
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* between economic entities operating in
related or different product markets, which
directly or indirectly lead to or may lead to the
prevention, restriction or prohibition of com-
petition (other agreement).

Restrictive agreements and practices, among
other things, relate to the following:

« distribution or division of markets or supply
sources;

* setting unfair prices; and

» restricting other economic entities from enter-
ing the market.

The actions or behaviour of economic entities in
foreign countries, when such actions or behav-
iour may prevent, restrict or prohibit economic
competition or harm the interests of consumers
in the RA, may also be considered as restrictive
agreements within the meaning of the Law.

6.4 Abuse of Dominant Position

The Law on the Protection of Economic Com-
petition prohibits the abuse of a dominant or
monopoly position, including:

+ charging unreasonably high or low prices;

+ obstructing competitors in the market;

» refusing to deal with certain customers or
offering special discounts to customers who
buy all or most of their supplies from the
dominant company;

* not authorising the use of transmission net-
works, other distribution networks or other
infrastructure for a reasonable fee or condi-
tion; and

+ imposing conditions for membership or par-
ticipation in professional or other unions.
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7. Intellectual Property

7.1 Patents

Patents can be granted for technical solutions
that concern a product or a method. There are
three conditions for the patentability of an inven-
tion:

* novelty;
* inventive step (non-obviousness); and
« industrial applicability (utility).

Patents are registered by the Intellectual Prop-
erty Office of Armenia. The Office’s website has
guidance on the procedure and samples of the
necessary forms.

If the object of the protection is a product, the
right-holder has an exclusive right to prohibit
any third party from manufacturing the product,
using it, introducing it to the market, offering it
for sale, or importing or obtaining the product
for any of those purposes. Similar prohibitions
can be imposed if the object is a method. The
infringement of a patent can result in civil and
criminal liability.

Patents are protected for 20 years from the filing
date or ten years in case of short-term patents.

7.2 Trade Marks

A trade mark is a mark that is used to distinguish
the products and/or services of one person from
the products and/or services of another. There
are very detailed regulations on the absolute and
relative grounds of refusal of trademark registra-
tion, such as:

* non-distinctiveness;
+ descriptiveness or genericism; or
* being against public order or morals, etc.
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Trade marks are registered by the Intellectual
Property Office of Armenia. The Office’s website
has guidance on the procedure and samples of
the necessary forms.

The right-holder of a registered trade mark has
the right to prohibit:

« the use of a mark that is identical to its trade
mark for the same products and/or services;

* the use of an identical or similar mark for
identical or similar goods and/or services if
there is a likelihood of consumer confusion;
and

« the use of an identical or similar mark for dif-
ferent goods and/or services if the trade mark
is declared as well known in Armenia and
the use of the mark may cause damage to
the interests of the owner of the well-known
trademark.

The length of protection is ten years from the fil-
ing date and can be renewed indefinitely every
ten years.

7.3 Industrial Design
An industrial design protects the unique and new
appearance of an object.

In the RA, the following are protected by the law:

+ a licensed (registered) industrial design, the
right to which is approved by a patent;

+ an industrial design with international regis-
tration in accordance with the law; and

+ an unregistered industrial design if it has
become pubilic, in accordance with the law.

Designs are registered with the Intellectual Prop-
erty Office of Armenia. The Office’s website has
guidance on the procedure and samples of the
necessary forms.
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A right-holder has the right to prohibit use of
a design without permission. Infringement can
result in civil liability.

The length of protection is five years from the
filing date, and may be renewed every five years,
but for no more than 25 years, in total.

7.4 Copyright

Copyright protects the unique outcome of a cre-
ative activity in the domain of science, literature
and art created individually or jointly with other
authors, which are expressed in spoken, writ-
ten or any other objectively perceivable manner,
including permanently or temporarily storage in
electronic form, regardless of the scope, signifi-
cance, merits and purpose of creation. Subject
matters of copyright are:

« literary, scientific works, as well as computer
programs;

« works of painting, sculpture, graphics, design
and other works of fine arts;

» dramatic and dramatico-musical works, sce-
narios, scenario sketches, librettos, and other
works created for staging;

+ choreographic and pantomimic works;

» musical works with or without words;

+ audiovisual works (cinematographic, televi-
sion films, animation films and cartoon films,
musical clips, advertisement, documentary
and fact-documentary, and other films);

+ works of applied decorative art and stage
graphics;

* photographic works and works created by
analogous modes, which comply with the
provisions of the law;

+ works of urban planning, architecture, land-
scaping and their solutions both in whole and
separate parts thereof;

* maps, plans, sketches and plastic works
related to geography, topography, geology,
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urban planning, architecture and other sci-
ences;

« derivative works (translations, adaptations
of works, changes, arrangements and rear-
rangements, stage versions, audiovisual
adaptations and other transformations of
works in the scientific, literary and art domain,
which are in compliance with the law; collec-
tions of works (encyclopedias, anthologies),
databases and other composite works, which
are, by the reason of the selection and (or)
arrangement of their contents, results of a
creative work; parts (titles, personages, etc)
of a work, which are in compliance with the
law and can be used separately);

- fonts; and

« other works in compliance with the law.

Copyright does not require registration.

Authors haves the exclusive right to use their
creations as they wish and to prohibit or author-
ise their use by third parties. The infringement
of copyright can result in civil and/or criminal
liability.

Authors’ economic rights are protected during
the authors’ lifetime, plus 70 years after their
death. The intangible (moral) rights are inalien-
able and nontransferable and are not subject
to exhaustion with the exception of the right to
withdrawal, which runs for the life of the author.

7.5 Others

There are no specific regulations for the protec-
tion of software; software is subject to copyright
protection under general rules.

According to the Law on Copyright and Relat-
ed Rights, a “database” means a collection
of works, data or other independent materials
arranged in a systematic or methodical way, the
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individual elements of which shall be separately
accessible by electronic or other means, and the
acquisition, verification or presentation thereof
shall require a substantial qualitative and/or
quantitative contribution.

The maker of a database shall be deemed any
person by whose initiative and on whose own
responsibility a substantial qualitative and/or
quantitative contribution is made for the acqui-
sition, verification or presentation of the content
of the database.

The rights of a database developer shall arise
from the moment of completing the develop-
ment of the database and shall have effect for
15 years.

Trade Secrets

There is no specific definition of “trade secret”
in the Armenian legislation. Article 141 of the RA
Civil Code provides a definition and protection
for “Information Constituting an Employment,
Commercial, or Banking Secret”.

Information constitutes an employment, com-
mercial, or banking secret, when such informa-
tion has an actual or potential commercial value
by virtue of it being unknown to third persons
when there is no free access thereto on a legal
basis, and when the holder of the information
takes measures for the protection of its confi-
dentiality.

Persons having illegally obtained information
that constitutes a trade secret shall be obliged
to compensate the damages caused. This obli-
gation shall also be imposed on parties to a
contract that has disclosed and/or used a trade
secret in violation of a civil law or employment
contract.
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8. Data Protection

8.1 Applicable Regulations

The Regulation of Data Protection

Under the Armenian Constitution, the right to the
inviolability of private and family life and the right
to protection of personal data are declared as
basic human rights, which may only be legally
suspended or restricted during a state of emer-
gency or under martial law.

Armenia has ratified the Convention for the Pro-
tection of Human Rights and Fundamental Free-
doms 1950. This means that Armenia applies
personal data protection in its jurisdiction as it
is stipulated under Article 8 of this Convention.
Armenia has also ratified the Convention for the
Protection of Individuals with regard to Automat-
ic Processing of Personal Data (Strasbourg, 28
January 1981), including the Protocol amending
the Convention for the Protection of Individuals
with regard to Automatic Processing of Personal
Data (Strasbourg, 10 October 2018).

The main internal legal act related to data pro-
tection in Armenia is the Law on Protection of
Personal Data, which was adopted in 2015 (Data
Protection Law). The Data Protection Law stipu-
lates that the following separate laws indicate
specific rules for processing the defined particu-
lar personal data:

* bank secrecy regulated by the Law on Bank-
ing Secrecy;

* notarial secrecy regulated by the Law on the
Notarial System;

* insurance secrecy regulated by the Law on
Insurance and Insurance Activities;

* legal professional privilege regulated by the
Law on the Profession of Advocate;

* personal data use during operations concern-
ing national security and defence regulated
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by a number of legal acts relating to the
national security service and military forces;

* personal data use in preventing and detect-
ing money laundering and terrorism financing
regulated by the Law on Combating Money
Laundering and Terrorism Financing;

+ operational intelligence activities regulated by
the Law on Operational Intelligence; and

« proceedings regulated by the Criminal
Procedural Code of Armenia, the Civil Pro-
cedural Code of Armenia, the Administrative
Procedural Code of Armenia, and the Law on
Compulsory Enforcement.

There are some other laws that regulate personal
data protection in specific areas, such as the
Labour Code.

Principles of Data Protection

The Data Protection Law specifies the principles
of personal data protection, which are as fol-
lows:

« principle of lawfulness;

« principle of proportionality;

+ principle of reliability; and

« principle of minimum engagement of data
subjects.

The principle of lawfulness requires the process-
ing of personal data to be in compliance with the
law as well as with the data subject’s consent.
Under the principle of proportionality, the law
mandates that:

» the processing must pursue a legitimate pur-
pose, and the measures to achieve it must be
suitable, necessary and moderate;

« the volume of personal data processed needs
to be the minimum necessary for achieving a
legitimate purpose;
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* processing needs to comply with its purpose
or be compatible with it; and

* processing should be depersonalised if the
purpose of processing may be achieved with-
out personalisation of the data subject.

Compliance with the principle of reliability means
that personal data being processed needs to be
complete, accurate, simple and, where neces-
sary, kept up to date. The principle of minimum
engagement of a data subject is mostly applica-
ble to the public authorities when the latter must
collect data necessary for exercising their pow-
ers from the official sources available rather than
request that a data subject regularly provide the
same information.

Data Processing Framework

Data processing should be performed with the
data subject’s consent unless the law allows the
processing without it — eg, in the case of a court
order to disclose personal data. The data sub-
ject has basic rights such as the right to access
personal data, the right to erasure, the right to
rectification, and the right to object.

The data processor should notify the data sub-
ject prior to the processing of their personal data
by indicating the purpose of processing, the list
of data processing, the category of processors
and other information defined under the law.
There is no mandatory requirement to approve
a privacy policy.

The transfer of personal data to third parties
needs to be performed with the data subject’s
consent, as well as the transfer of personal data
abroad. The transfer of personal data abroad is
subject to the preliminary approval of the Per-
sonal Data Protection Agency of the Republic of
Armenia if the data needs to be transferred to a
state without a sufficient level of data protection.
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8.2 Geographical Scope

The Data Protection Law and the powers of the
Personal Data Protection Agency of the Republic
of Armenia are limited to the territory of Armenia.

If the personal data is collected (stored) by a
legal entity — or a branch or representative office
of a legal entity — established in Armenia, the
collection and further processing will have to
be performed under the Data Protection Law,
and the Personal Data Protection Agency of the
Republic of Armenia will be entitled to enforce
its powers over this data processing.

8.3 Role and Authority of the Data
Protection Agency

The Personal Data Protection Agency of the
Republic of Armenia is part of the Ministry of
Justice of Armenia. However, the Data Protec-
tion Law declares that the Agency operates
independently.

Among other authorities listed under the law, the
Agency is entitled to do the following:

+ apply administrative sanctions prescribed
by law in the case of violation of the require-
ments of the Data Protection Law;

* require the blocking, suspension or termina-
tion of the processing of personal data violat-
ing the requirements of the Data Protection
Law;

« require the rectification, modification, block-
ing or destruction of personal data;

« prohibit completely or partially the processing
of personal data;

* recognise electronic systems for processing
the personal data of legal persons as having
an adequate level of protection and include
them in the register;

* ensure the protection of rights of the data
subject; and
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« consider applications of natural persons
regarding the processing of personal data
and deliver decisions within the scope of its
powers.

9. Looking Forward

9.1 Upcoming Legal Reforms
Amendments of Corporate Legislation

The RA Law on Limited Liability Companies and
Joint Stock Companies, as well as other acts
related thereto are being actively updated and
revised. Particularly, a novelty in the JSCs is the
addition of Simple Agreement of Future Equity
(SAFE) agreements. While investors could tech-
nically enter into similar agreements before due
to contractual freedom and the absence of any
legal prohibition, this addition provides further
clarity and mitigates potential enforcement risks
in court. Furthermore, a number of drafts chang-
es are currently being discussed with different
governmental and non-governmental (particu-
larly by the Investment Council of Armenia of
the EBRD), including:
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+ changes to the Law on Limited Liability
Companies, addressing a number of technical
problems identified by specialists in the legal
sector, regulating agreements between LLC
participants (in a similar manner as share-
holder agreements), and introducing other
changes;

* regulations on option agreements, tackling
practical obstacles and enforceability issues
of option agreements; and

« subsequently, a new Corporate Govern-
ance Code, introducing new measures
related to ESG and sustainability, and further
regulations on facilitating and enhancing the
effectiveness of governance of companies, is
being developed by the Corporate Govern-
ance Center and the Ministry of Economy of
Armenia.
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Graham Thompson has been one of the pre-
eminent law firms in The Bahamas since 1950.
The firm operates four offices conveniently lo-
cated throughout The Bahamas. It is well re-
garded for its work with high-net-worth private
clients. The firm’s key practice areas include:
private clients, trusts and estates (estate and
trust structuring, foundations, trust company li-
censing, and private trust companies); banking
and finance (real estate financing, asset leasing
and financing, corporate finance, restructur-
ing, financial services law and regulation, loans,
debentures and mortgages, and receivership);
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1. Legal System

1.1 Legal System and Judicial Order

As a former colony under Biritish rule, the foun-
dation of Bahamian law and the legal system of
The Bahamas is the common law of England.

The Bahamas is a parliamentary democracy
based on the Westminster system of govern-
ment consisting of three branches: the execu-
tive, a bicameral parliament, and the judiciary.
The relationship between each branch is gov-
erned by the principle of separation of powers
and the operation of each branch is enunciated
in a written constitution.

The judiciary of The Bahamas comprises the
Magistrates’ Court, the Supreme Court, the
Court of Appeal, and the Judicial Committee of
His Majesty’s Privy Council.

The Magistrates’ Court is presided over by sti-
pendiary and circuit magistrates who exercise
summary jurisdiction in criminal matters and
civil matters involving amounts not exceeding
BSD20,000. Currently, there are 17 Magistrates’
Courts throughout The Bahamas, with most
located in New Providence (the most populous
island in The Bahamas).

The Supreme Court bench consists of a Chief
Justice and not more than 20 additional justices.
The Supreme Court has unlimited original juris-
diction in civil and criminal matters and such
appellate jurisdiction as may be conferred upon
it by law.

The Court of Appeal, the highest resident court
within The Bahamas, is made up of not more
than six justices of appeal, inclusive of its presi-
dent and has jurisdiction in criminal, constitu-
tional, and civil matters.
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The Judicial Committee of His Majesty’s Privy
Council is the highest court for The Bahamas,
which sits in England to hear appeals from the
Court of Appeal.

2. Restrictions on Foreign
Investments

2.1 Approval of Foreign Investments

The prior approval of the government of The
Bahamas is required before a foreign investor
invests in The Bahamas. All non-Bahamians are
required to submit a formal investment propos-
al to the Bahamas Investment Authority (BIA),
which serves as the secretariat of the National
Economic Council and The Bahamas Invest-
ments Board.

Investment in Bahamian Business

The current investment policy reserves certain
sectors of the Bahamian economy for invest-
ment by Bahamians, as follows:

» wholesale and retail operations;

« commission agencies engaged in the import/
export trade;

* real estate and domestic property manage-
ment agencies;

» domestic newspapers and magazine publica-
tions;

+ domestic advertising and public relations
firms;

* security services;

» domestic distribution of building supplies;

« construction companies, except for special
structures for which international expertise is
required;

« personal cosmetic/beauty establishments;

- commercial fishing within the exclusive eco-
nomic zone of The Bahamas;

« auto and appliance service operations;
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* public transportation inclusive of locally solic-
ited charter boat tours;

* landscaping; and

« commercial motorised watercraft/commercial
leisure boating activity.

(International investors may engage in the
wholesale distribution of any product the inves-
tor produces locally.)

The following sectors are open to foreign invest-
ment; the list is non-exhaustive, and investors
are encouraged to communicate their intended
investment activity to the BIA:

* touristic resorts;

* upscale condominium, timeshare, and
second-home development;

« information and data processing services;

+ assembly industries;

* hi-tech services;

+ ship repair and other services;

« light manufacturing for export;

* agro-industries;

« food processing;

» mariculture (the salt-water farming of fish,
other animals, and plants, with the purpose of
human consumption);

* banking and other financial services;

* captive insurance;

- aircraft services;

+ pharmaceutical manufacture; and

- offshore medical centres.

In addition to BIA approval, Exchange Con-
trol Regulations and policies may bear upon a
particular transaction and in certain instances
may require that foreign investment inflows are
granted approval, that entities wholly or partial-
ly owned by foreign investors are appropriately
designated, and that “Approved Investment Sta-
tus” is granted to foreign investors or lenders
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with respect to their investment or loans. Over
recent years (including in early 2024), the Central
Bank of The Bahamas has taken various steps to
simplify or “relax” the Exchange Control regime
and administrative arrangements, or to delegate
authority for certain matters to local financial
institutions, and a prudent investor or lender
would want to obtain advice regarding what
approvals may be required (or now dispensed
with or delegated to local banks) in respect of
their transaction.

Investments in Property

Subject to any exceptions in the International
Person’s Landholding Act, non-Bahamians
acquiring real property or having an interest in
real property must first apply for a permit from
the Investment Board. Eligibility for a permit
includes a due diligence review of the intended
purchaser.

2.2 Procedure and Sanctions in the
Event of Non-compliance

Steps to Obtain Approval

A foreign investor interested in undertaking a
significant development project or commercial
enterprise would, as a first step be required
to obtain BIA approval to invest in a business
within The Bahamas. Such application must be
supported, in addition to routine due diligence
materials on the applicant, by a detailed invest-
ment proposal to the BIA. The proposal should
include explicit details regarding the nature of
the investment, the island on which the invest-
ment/business would take place, due diligence
and financial details regarding the beneficial
owners, employment projections for Bahamians
and non-Bahamians, whether work permits or
any concessions under the relevant legislation
are required, and whether the investment will
include the acquisition of land.
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The proposal is reviewed by the BIA and, where
required, based on internal administrative poli-
cies, referred to the National Economic Council
for a decision. This process may take between
one and six months, depending on the nature
and complexity of the investment.

Following approval from the BIA, the investor will
be directed to:

+ comply with any other relevant legislation;

* make applications to the relevant minis-
tries and departments to obtain the relevant
approvals to undertake the proposed venture;
and

« apply for a business licence under the Busi-
ness Licence Act.

A business licence may be approved within 10
to 12 business days of receipt of an applica-
tion with supporting information, though longer
timelines are common for more complicated
applications.

In addition to BIA approval, the investor must
obtain the approval of the Central Bank of
The Bahamas (the “Bank”), pursuant to the
Exchange Control Regulations, to make the
required investment for recognition of the ben-
eficial owners of the enterprise and to be granted
Approved Investment Status in relation to their
foreign currency investment. The timeframe for
this process is between two and eight weeks.

Consequences of Investing Without Approval
In as much as the prior approval of the BIA and
the Bank are respectively required before a for-
eign investor makes a capital investment within
The Bahamas, a major consequence of investing
without the requisite approvals is that the inves-
tor cannot receive returns on capital.
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The Bank, via the Exchange Control Regulations
Act and the Exchange Control Regulations, has
wide powers to make orders to prevent capital
transactions involving the movement of funds to
and from The Bahamas. The Bank also regulates
and may restrict the conversion of Bahamian
dollars to a foreign currency to make capital
returns to non-Bahamians, where the underlying
transaction/investment did not receive required
approvals.

A failure to obtain from the Investments Board
a Landholding Permit or Certificate, where such
approval is required pursuant to the International
Persons Landholding Act, may also result in the
relevant transfer instrument or deed being null
and void for all purposes of law.

Sanctions

Sanctions under the Exchange Control Regula-
tions Act for non-compliance with the Exchange
Control Regulations include:

* imprisonment for one year upon summary
conviction; and/or

+ a fine ranging from BSD4,000 to a fine not
exceeding three times the amount or value of
the currency, security, payment, property, etc,
in question.

Where a foreign investor fails to obtain a busi-
ness licence under the Business Licence Act,
they may be liable upon summary conviction to
a fine of BSD5,000 and a sum of BSD100 for
each day the offence continues subsequent to
the date to which the conviction relates.

2.3 Commitments Required From
Foreign Investors

Generally, the conditions attached to the approv-
al of foreign investors are found within a Heads
of Agreement (setting out key terms that form
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the basis on which two parties intend to form
a contract) executed between the government
of The Bahamas and the foreign investor. In this
regard, certain factors such as the sector of the
economy being considered for foreign invest-
ment, the environment or infrastructure of the
area or island being considered, the nature and
scope of the foreign investment, the number of
jobs expected to be created and any applicable
government concessions will help to determine
the type of conditions for a particular foreign
investment project.

For example, it is often the case that the govern-
ment of The Bahamas will require within a Heads
of Agreement that a certain number of jobs be
filed by Bahamians, continuing education and
training be made available to employees, suit-
able infrastructure and essential services be put
in place, and safety measures implemented to
protect a particular area or environment, just to
name a few.

2.4 Right to Appeal

There is no specific legislative framework in
place that gives investors the ability to challenge
decisions if a particular investment is not author-
ised by the government of The Bahamas.

3. Corporate Vehicles

3.1 Most Common Forms of Legal Entity
The most common forms of legal entities with-
in The Bahamas are companies incorporated
under the Companies Act and the International
Business Companies Act.

Some of the main characteristics of each type of
company are outlined below.
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Companies Incorporated Under the

Companies Act

» minimum number of persons required to
incorporate — two;

* minimum number of shareholders - two;

* minimum number of directors — two for pri-
vate companies, three for public companies;

* minimum share capital — no;

« liability of members - limited by shares, lim-
ited by guarantee, limited by both shares and
guarantee, or unlimited;

+ share classes — multiple classes allowed;

* uses — local businesses, landholding, non-
profits, and private trust companies;

* registered office - yes;

* registered agent — no;

* management and governance - outlined in
the constitutional documents but otherwise
subject to any unanimous shareholder agree-
ment and legislative framework; and

- filing with the public registry — amongst other
requirements pursuant to the legislation, an
annual return that includes a list of the share-
holders and a list of the directors and officers
of the company is filed.

Companies Incorporated Under the

International Business Companies Act

* minimum number of persons required to
incorporate — two;

» minimum number of shareholders — one;

* minimum number of directors — one;

* minimum share capital — no;

« liability of members - limited by shares, lim-
ited by guarantee, limited by both shares and
guarantee, or unlimited;

* share classes — multiple classes allowed;

+ uses — local businesses, landholding, non-
profits, and private trust companies;

* registered office - yes;

* registered agent — no;
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* management and governance — outlined in
the constitutional documents but otherwise
subject to any unanimous shareholder agree-
ment and legislative framework; and

- filing with the public registry — amongst other
requirements pursuant to the legislation, a
register of directors and officers is filed.

3.2 Incorporation Process

Within 48 hours from receipt of the relevant
documents, a company may be incorporated
under the Companies Act and the International
Business Companies Act. The main steps under
both Acts are:

« reservation of the company name with the
Registrar of Companies;

- filing of a memorandum of association with
the Registrar of Companies;

« filing of the articles of association with the
Registrar of Companies;

- filing of a statutory declaration with the Regis-
trar of Companies; and

 payment of requisite stamp duty and incorpo-
ration fees.

3.3 Ongoing Reporting and Disclosure
Obligations

Companies Incorporated Under the
Companies Act

Companies incorporated under the Companies
Act are subject to annual reporting and disclo-
sure requirements. The following lists must be
submitted to the Registrar of Companies.

* A register of the managers and directors,
and amendments thereto, along with their
addresses and occupations.

+ A listing of the shareholders of the company,
their names and addresses, and the number
of shares held by each person must be sub-
mitted to the Registrar following the annual
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ordinary general meeting of the company. A
separate register containing the names and
addresses of each shareholder as well as the
names and addresses of persons who hold
shares in a nominee capacity must be filed
with the Registrar.

* A declaration of whether 60% of the shares
of a company are beneficially owned by
Bahamians must be made to the Registrar of
Companies on an annual basis.

+ A copy of a resolution of the members alter-
ing a company’s memorandum or articles of
association must be submitted to the Regis-
trar.

+ A written notice of the execution or termina-
tion of a Unanimous Shareholder Agreement
must be filed with the Registrar of Companies
within 15 days of the execution or termination
of the agreement.

Companies Incorporated Under the
International Business Companies Act
Companies incorporated under the International
Business Companies Act are subject to the fol-
lowing reporting and disclosure requirements.

+ A written notice of the execution or termina-
tion of a Unanimous Shareholder Agreement
must be filed with the Registrar of Companies
within 15 days of the execution or termination
of the agreement.

+ A copy of the register of directors and officers
of the company and a notice of a change in
officers must be filed with the Registrar within
12 months of such change.

* The requisite resolutions amending the
memorandum or articles of association of an
international business company must be sub-
mitted to the Registrar within 28 days after
such amendment.
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3.4 Management Structures

The directors of companies incorporated under
the Companies Act and the International Busi-
ness Companies Act are charged with the
responsibility of managing the company. Gen-
erally, this rule is subject to any limitation as pro-
vided for in any unanimous shareholder agree-
ment and the constitutional documents of the
company.

Companies Act

The typical management structure of a company
is based on a single-tier system and consists
of a board of directors responsible for appoint-
ing officers. However, subject to any limitation in
the company’s articles of association or a unani-
mous shareholder agreement, the directors may
delegate their powers to a single director, a com-
mittee of directors, or officers, and specify their
duties to manage the business and affairs of the
company to them.

The officers are, however, restricted from issu-
ing shares, declaring dividends, purchasing or
redeeming shares, approving financial state-
ments, or amending the company’s articles of
association.

The International Business Companies Act
The usual management structure of an interna-
tional business company is also based on a sin-
gle-tier system and consists of a board of direc-
tors responsible for the appointment of officers.
Subject to any limitations in the memorandum or
articles of association or in a unanimous share-
holder agreement, each officer or agent has sim-
ilar powers and authority to the directors, except
the power to fix emoluments of directors with
respect to services provided to the company.

Directors of an international business company
are also permitted to designate one or more
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committees, each consisting of one or more
directors. The only limitations of such commit-
tees are the powers to fill a vacancy in the board
of directors and appoint and remove officers or
agents of the company.

3.5 Directors’, Officers’ and
Shareholders’ Liability

The directors owe a fiduciary duty to their com-
panies and should avoid situations where their
duty conflicts with their personal interests. In
accordance with the Companies Act and the
International Business Companies Act, direc-
tors, officers and agents must act honestly and
in good faith with a view to the best interest of
the company and exercise the care, diligence,
and skill that a reasonably prudent person would
exercise in comparable circumstances in per-
forming their functions.

Where a current or former director or officer has
acted in good faith with a view to the best inter-
est of the company and, in certain cases, had
reasonable grounds to believe that their conduct
was lawful, the company may indemnify such
person.

Section 58 of the International Business Com-
panies Act provides that subject to any limita-
tions in its memorandum or articles of associa-
tion or any unanimous shareholder agreement,
a company may indemnify against all expenses,
including legal fees, and against all judgments,
fines and amounts paid in settlement and rea-
sonably incurred in connection with legal or
administrative proceedings, any person who:

+is or was a party, or is threatened to be
made a party, to any threatened, pending,
or completed proceedings, whether civil or
administrative, by reason of the fact that the
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person is or was a director or an officer of a
company; or

* is or was, at the request of the company,
serving as a director or officer, or in any other
capacity is or was acting for another com-
pany or a partnership, joint venture, trust, or
other enterprises, provided that such person
acted honestly and in good faith with a view
to the best interests of the company.

Also, under the common law of The Bahamas,
there is the concept of piercing the corporate veil
based on English common law principles.

4. Employment Law

4.1 Nature of Applicable Regulations
Employment relationships are governed princi-
pally by the implied and expressed terms of the
employment relationship. In The Bahamas, these
terms (where applicable) may be gleaned from
the following sources:

+ the employment contract;
+ industrial agreements;
« common law (case law);
+ the Employment Act and the Employment
(Amendment) Act;
+ the Health and Safety at Work Act;
+ the Minimum Wages Act; and
* relevant provisions of the following pieces of
legislation:
(a) the Industrial Relations Act; and
(b) the National Insurance Act.

In particular, where an employment relationship
has been created by oral agreement, the terms
of the employment relationship are espoused
principally from English common law (as appli-
cable), local common law, and local statute (in
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particular, the Employment Act and the Employ-
ment (Amendment) Act).

The privileges associated with the freedom to
contract exist in The Bahamas. This freedom,
however, is subject to the relatively inalienable
rights of the parties created under the Employ-
ment Act. These basic rights represent and
dictate the minimum standard of behaviour
and expectations between an employer and
employee.

4.2 Characteristics of Employment
Contracts

The termination of employment relations is gov-
erned by Sections 26 to 28E of Part VI (redun-
dancy, lay-offs, and short-time) of the Employ-
ment Act as amended, Sections 29 and 30 of
Part VIl (termination of employment with notice),
Sections 31 to 32 of Part VIl (summary dismiss-
al) and Sections 34 to 48 of Part X (unfair dis-
missal) of the Employment Act.

Although there are no minimum requirements for
the duration of an employment relationship, the
employer’s duty upon the termination of a con-
tract without cause varies depending upon the
employee’s tenure of service with the employer.

Generally, when terminating the employee with-
out cause, the employer is required to give the
employee reasonable notice of the termination.
The Employment Act establishes the minimum
notice requirements and provides the employer
with the power to elect whether to give notice
or to give a payment in lieu of such notice. For
example, an employee who has been employed
at least six months but less than 12 months is
entitled to one week’s notice or pay in lieu there-
of, and an employee who was employed for 12
months or more is entitled to two weeks’ notice
or pay in lieu thereof if such employee does not



BAHAMAS [ AW AND PRACTICE

Contributed by: Judith Whitehead, Graham Thompson

hold a managerial or supervisorial position, or
one month’s notice or pay in lieu thereof if such
employee does hold such a position.

In addition to this notice period (or payment in
lieu thereof), the Employment Act places an obli-
gation on the part of the employer to pay to the
employee a sum representing the product of the
dismissed employee’s bi-weekly or monthly sal-
ary (depending on their role) and the number of
years of such employee’s service. This additional
sum is usually referred to as “severance pay”.
Severance pay acknowledges the dismissed
employee’s years of service and is capped at
six years for a non-managerial/non-supervisorial
employee and 12 years for a managerial/super-
visorial employee.

It is significant to note that the Employment Act
does not confer an obligation on the part of the
employer to give notice to an employee of less
than six months’ tenure.

Notice of termination can be given verbally. How-
ever, the employer must ensure that the notice
of termination was properly and unequivocally
communicated to the employee and that they
exercised their complete obligations upon termi-
nation. Thus, the parties’ conduct immediately
after termination has been made orally may be
evidence of the nature of the notice given.

Where notice is not properly given or is insuffi-
cient, an employee is entitled to claim damages
for wrongful dismissal.

Where the employment contract confers a
greater benefit on the employee regarding the
duration of the notice period or the value of the
pay in lieu of notice, then such provisions and/
or benefits will apply. Where no notice period is
provided for under the contract of employment,
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the calculation set out in the Employment Act
will apply.

The Employment Act also mandates that employ-
ees have a right not to be unfairly dismissed.
Whilst the question of whether the dismissal of
an employee was fair or unfair is to be deter-
mined in accordance with the substantial mer-
its of each case the Employment Act provides
instances in which a dismissal will be deemed
to be unfair which include dismissal:

+ due to trade union membership, involve-
ment in trade union activities or the refusal to
become involved in a trade union/engage in
trade union activities;

* due to pregnhancy; and

+ due to redundancy, but other employees were
not similarly dismissed.

These categories are not closed and it is impor-
tant to note that the rules of natural justice
should be applied when seeking to terminate
an employee.

4.3 Working Time

Under the Employment Act, the maximum num-
ber of daily work hours is eight, and weekly work
hours is 40, except for employees who hold
managerial or supervisorial positions or work in
any industrial, construction, manufacturing or
transhipment enterprise, or essential service.
Employees are also entitled to 48 hours of rest,
with at least 24 of such hours being consecutive.

Where the relevant employee is required or is
permitted to work in excess of their daily work
hours, they are entitled to overtime pay, which
is calculated at 1.5 times their regular rate of
wages and two times the regular rate of wages
if the overtime is performed on a holiday.
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4.4 Termination of Employment
Contracts

Contracts of employment may be terminated by
either party upon giving the other party reason-
able notice of the termination, by the employer
without notice as detailed previously or by the
employer “for cause” when an employee com-
mits a fundamental breach of the contract such
that the nature of the breach is repugnant to the
interests of the employer.

An employment contract may also be terminated
on the grounds of redundancy. An employee’s
position is lawfully made redundant in the fol-
lowing circumstances:

+ where the employer has ceased or intends to
cease to carry on the business for the pur-
poses of which the employee was employed;

* where the employer has ceased or intends to
cease to carry on the business for the pur-
poses of which the employee was employed
in the place where the employee was
employed; and

» where the requirements of the business for
employees to carry out work of a particular
kind, whether in the same place where they
were employed or at all, have ceased or
diminished or are expected to cease or dimin-
ish.

Except where an employee is terminated for
cause, the employer is required to either give
notice or pay in lieu of notice (see 4.2 Charac-
teristics of Employment Contracts).

Before the employer can lawfully terminate
an employee or employees on the grounds of
redundancy, the employer must:

+ inform the relevant trade union, if applica-
ble, or the employees’ representative of the
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grounds for the redundancy and provide a
written statement containing the reasons for
the dismissal, the number and category of
persons likely to be affected, and the period
over which such dismissals are likely to be
carried out;

« consult with the trade union, if applicable, or
the employees’ representative on the pre-
scribed matters concerning the dismissal and
the particulars of the grounds for the redun-
dancy; and

» consult with the Minister of Labour in writing
and provide the Minister with the information
contained in the said written statement.

4.5 Employee Representations
Generally speaking, the role of an employee rep-
resentative is not required by law.

Where the workforce is unionised, industrial
agreements provide for the appointment of a
representative, which would include, at a mini-
mum, the purpose and functions as prescribed in
the Industrial Relations Act. However, the extent
of the rules and practices regarding employee
representation depends on the terms negotiated
between the relevant parties and thus may vary.

For those employment relationships to which
an industrial agreement applies, a workplace
representative is appointed who shall generally
safeguard the interests of the employees and
hear the collective views of the staff with a view
of forwarding the same to the employer for their/
its attention.

Trade unions are required by law to co-operate in
ensuring effective communication and consulta-
tion with the employer regarding the employees’
views and the problems they face in meeting the
employer’s objectives. The trade union is also
obligated to keep all employees adequately
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informed of the main terms and conditions of
the employment, job requirements, reporting
requirements, disciplinary and grievance proce-
dures, safety and health rules, and the conclu-
sions reached through negotiations and consul-
tation with the employer.

5. Tax Law

5.1 Taxes Applicable to Employees/
Employers

Contributions to the National Insurance Board
(the Bahamian equivalent to social security) are
the only taxes that must be paid on behalf of
employees. Employees currently contribute the
equivalent of 3.9%, and employers contribute
the equivalent of 5.9% of an employee’s sal-
ary up to the employable wage ceiling. With
effect from 1 July 2024 the contribution rate will
increase. Employees will contribute the equiva-
lent of 4.65% and employers will contribute the
equivalent of 6.65%. The employable wage ceil-
ing is BSD740 per week, from a previous ceiling
of BSD710 per week.

5.2 Taxes Applicable to Businesses
Business Licence Tax

All persons (inclusive of companies) conducting
business within The Bahamas must be granted a
business licence. Although certain activities are
exempt from the licence requirements under the
Business Licence Act, generally, there is a mod-
est business licence tax (calculated based on
a percentage of the turnover for the preceding
year) for companies conducting business within
The Bahamas. The Business Licence Act has
been amended to reflect that financial service
entities, international business companies, pro-
prietary trading entities and family offices with a
turnover of BSD100,000 or less are not exempt
from paying business licence taxes.
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Additionally, the government has signalled addi-
tional amendments to the Business Licence Act
which are discussed further in the Trends and
Developments article of the Chambers 2024
Global Practice Guide to Doing Business In...
The Bahamas.

Value Added Tax (VAT)

All goods and most services supplied by a VAT-
registered business in The Bahamas that are nei-
ther subject to the zero rate nor exempt from VAT
are subject to VAT at the standard rate (presently
10%) or such other rate as prescribed by law
for certain goods and services (eg, real estate
transactions). VAT is also charged on goods and
some services that are imported from outside
The Bahamas.

Stamp Duty

Stamp duty is payable in respect of certain trans-
actions (namely transfers of personal property).
A Stamp Duty may also arise on the conversion
of funds from Bahamian dollars to United States
dollars where such funds are to be used for
remittance or transferred out of The Bahamas.

Qualified Domestic Minimum Tax Top-Up

See the Trends and Developments article of
the Chambers 2024 Global Practice Guide to
Doing Business In... The Bahamas.

5.3 Available Tax Credits/Incentives

The following is a non-exhaustive list of various
pieces of legislation that provide tax conces-
sions to persons who engage in business in The
Bahamas.

The Hotels Encouragement Act

The Hotels Encouragement Act allows duty-free
entry within The Bahamas of approved materi-
als for, inter alia, the construction, rehabilitation,
remodelling, equipping, and furnishing of a new
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or existing hotel or resort (taking into account
both large and small-scale projects) together
with a concession from real property taxes for a
prescribed period.

Moreover, any entertainment facility, nightclub,
restaurant, and shop within a designated area
(described by an order of the responsible minis-
ter) is also afforded the same concessions.

The concessions under the Hotels Encourage-
ment Act are geared towards any person or
company or any group of persons or compa-
nies who are (acting in conjunction) prepared to
undertake the construction or remodelling of a
new or existing hotel or resort.

The Family Island Development
Encouragement Act

The Family Island Development Encouragement
Act allows persons to receive duty concessions
on the importation of building materials (inclu-
sive of plumbing, electrical, mechanical, and
construction materials of all kinds) for residen-
tial and/or commercial development on certain
islands within The Bahamas.

The Industries Encouragement Act

The Industries Encouragement Act allows for
duty-free concessions for the importation of
machinery, building, and other materials or
appliances for an approved manufacturer who
is manufacturing an approved product together
with an exemption from real property tax for 15
years concerning any relevant factory premises.

The concessions under the Industries Encour-
agement Act are geared towards such manufac-
turers and products approved by the responsi-
ble minister to encourage the establishment and
development of certain industries within The
Bahamas.

48  CHAMBERS.COM

Hawksbill Creek, Grand Bahama (Deep Water
Harbour and Industrial Area) Act

The Hawksbill Creek, Grand Bahama (Deep
Water Harbour and Industrial Area) Act allows
for the Port Area known as Freeport, a free trade
zone, to be free from certain taxes (eg, excise
tax, stamp duties, and most customs duties)
until 2054.

The City of Nassau Revitalisation Act

The City of Nassau Revitalisation Act allows
incentives and duty concessions for owners of
property situated in the city of Nassau (located
on the island of New Providence) who are desir-
ous of restoring, repairing, and upgrading the
buildings, both commercial and residential.

The Bahamas Vacation Plan and Time-
Sharing Act

The Bahamas Vacation Plan and Time-sharing
Act allows duty-free concessions for persons
who have been granted a developing owner’s
licence with respect to building supplies for the
construction of timeshare facilities.

5.4 Tax Consolidation
This is not applicable in The Bahamas as there
are no laws governing the same.

5.5 Thin Capitalisation Rules and Other
Limitations

In The Bahamas this is not applicable as there
are no laws governing the same.

5.6 Transfer Pricing
Transfer pricing is not applicable in The Baha-
mas as there are no laws governing the same.

5.7 Anti-evasion Rules
There are no anti-evasion rules in The Bahamas
as there are no relevant laws.
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6. Competition Law

6.1 Merger Control Notification

Merger control notification is not applicable in
The Bahamas as there are no laws governing
the same.

6.2 Merger Control Procedure
There is no merger control procedure in The
Bahamas.

6.3 Cartels
The topic of cartels is not applicable in The
Bahamas as there are no relevant laws.

6.4 Abuse of Dominant Position
Abuse of dominant position is not relevant in The
Bahamas.

7. Intellectual Property

7.1 Patents
For the most part, the legal regime applicable to
IP rights as outlined below includes:

+ the Industrial Property Act and related rules;

+ the Trade Marks Act and related regulations;
and

+ the Copyright Act and related amendments/
regulations.

A patent for an invention is the title granted by
the government to protect an invention. The right
conferred by a patent excludes others from mak-
ing, using, or selling the invention.

A patent is granted by the Bahamian govern-
ment through the Intellectual Properties Section
of the Registrar General’s Department through
the following process:
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» complete the relevant forms with the neces-
sary supporting documents;

- file the completed forms at the Intellectual
Properties Section of the Registrar General’s
Department; and

* pay the applicable fees.

The entire process, from the date of submission
to obtaining the Letters of Patent, could take up
to one year.

Generally, the term of every patent shall be 16
years from the date of the patent as entered on
the register of patents except as otherwise pro-
vided within the Industrial Property Act. How-
ever, renewals are possible under the Industrial
Property Act.

Unless provided for to the contrary, a holder of
an exclusive licence under a patent (as similarly
a patentee; ie, a person entered on the regis-
ter of patents) has a right to take proceedings
in respect of any infringement of the patent
committed after the date of the licence and, in
awarding damages or granting any other relief in
such proceedings, the Supreme Court shall take
into consideration any loss suffered or likely to
be suffered by the exclusive licensee as such or,
as the case may be, the profits earned by means
of the infringement so far as it constitutes an
infringement of the rights of the exclusive licen-
see as such.

7.2 Trade Marks

A trade mark is a mark, symbol or picture, or a
combination used to distinguish goods to indi-
cate that they are goods of the proprietor sepa-
rate from the goods of others in the marketplace.
A registered trade mark gives a proprietor exclu-
sive rights to use the mark for the designated
services of the mark.
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The registration of the trade mark is governed by
the Trade Mark Regulations and the policies set
by the Registrar General’s Department.

To register a trade mark, the process is as fol-
lows:

+ complete the relevant forms with the neces-
sary supporting documents;

- file the completed forms at the Intellectual
Properties Section of the Registrar General’s
Department; and

* pay the applicable fees.

The entire application process — inclusive of the
publishing of the mark in the official gazette, and
the final approval and registration of the mark -
can take up to 18 months.

The registration of a trade mark is for 14 years
but may be renewed from time to time in accord-
ance with the provisions of the Trade Marks Act.

Under the Trade Marks Act, persons shall only
be entitled to institute proceedings to prevent or
recover damages for the infringement of a regis-
tered trade mark.

In any legal proceeding in which the validity of
the registration of a registered trade mark comes
into question and is decided in favour of the pro-
prietor of such trade mark, the Supreme Court
may certify the same, and if it so certifies, then
in any subsequent legal proceeding in which
such validity comes into question, the proprie-
tor of the said trade mark, on obtaining a final
order or judgment in their favour, shall have their
full costs, charges, and expenses as between
attorney and client, unless in such subsequent
proceedings the court certifies that they ought
not to have the same.
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Similarly, in addition to the statutory penalties of
a monetary fine or the forfeiture of all goods in
respect of which an offence was committed, the
Supreme Court can make such order as it sees
fit with respect to suitable remedies.

7.3 Industrial Design

The definition of “design” for the purposes of the
Industrial Property Act means features of shape,
configuration, pattern or ornament of an article,
or features of a pattern or ornament applicable
to articles in so far as such features appeal to
and are judged solely by the eye.

Generally, design copyright in a design exists
for five years from the date of deposit. However,
applications for extensions can be made under
the Industrial Property Act.

Every claim for design copyright in a design
must be accompanied by a representation or, at
the Registrar General’s option, a specimen of the
design, and must include certain information as
specified by the Industrial Property Act.

Similarly, there are various remedies available
through the Supreme Court and applicable to
patents under the legislation.

7.4 Copyright

A copyright is a property right that, unless spe-
cifically excluded by the Copyright Act, may
subsist in the following categories of work of
authorship:

* literary works;

» musical works inclusive of any accompanying
words;

+ dramatic works inclusive of any accompany-
ing music;

» artistic works;

» motion pictures and other audio-visual works;
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+ choreographic works; and
+ sound recordings.

Generally, copyright in any work expires after 70
years from the end of the calendar year in which
the author dies, save for those limited excep-
tions outlined in the Copyright Act when the
period varies.

Although there is no formal system for copyright
registration, this is usually made by the owner
of the copyright or of any exclusive right in the
work, together with the application and the appli-
cable fee for examination and consideration.

An infringement of copyright shall be actionable
at the suit of the copyright owner, and, subject to
the Copyright Act, any action for such infringe-
ment includes all such relief by way of damages,
injunctions, accounts, or otherwise.

7.5 Others

Although not yet fully brought into force to date,
the government of The Bahamas has introduced
the following pieces of legislation via parliament
whereby it intends to ultimately provide a better
legal framework to protect IP rights:

+ the Copyright (Amendment) Act 2015;
+ the False Trade Descriptions Act 2015;
* the Geographic Indications Act 2015;

* the Integrated Circuits Act 2015;

* the Patents Act 2015; and

+ the Trade Marks Act 2015.

8. Data Protection
8.1 Applicable Regulations
The Data Protection (Privacy of Personal Infor-

mation) Act (DPA) governs the protection of a
living individual’s personal data in The Bahamas.
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The Act applies to data controllers, defined as
persons that determine the purpose for which
and the manner in which any personal data is
used or is to be used.

The Minister with responsibility for information
privacy and data protection may make regula-
tions to:

« provide additional safeguards to protect sen-
sitive personal data;

« prescribe offences or penalties with respect
to contravention or non-compliance with the
DPA;

» modify the application of an individual’s right
of access to personal data; and

* prescribe circumstances in which prohibition,
restriction or authorisation ought to prevail
over listed exceptions to the right of access
to personal data.

8.2 Geographical Scope

A foreign company targeting customers within
The Bahamas will be governed by the provi-
sions of the DPA where it is deemed a data con-
troller and establishes a legal presence within
The Bahamas for the purpose of processing
personal data in the context of that establish-
ment or, where no legal presence is established
within The Bahamas, such data controller uses
equipment in The Bahamas for processing data
otherwise for the purpose of transit through The
Bahamas.

8.3 Role and Authority of the Data
Protection Agency

The office of the Data Protection Commissioner
(DPC) is established by the DPA as a corpora-
tion solely to enforce data protection rules as
enacted by the DPA. Its function is to regulate
data controllers and processors and provide
internationally accepted rules to ensure that
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the personal information of citizens is collected,
kept up to date, stored, used, disclosed, and
disposed of lawfully.

The DPC is also empowered to encourage trade
associations and other bodies to prepare codes
of practice for dealing with personal data and to
approve such codes of practice.

Under the DPA, the DPC has the authority to do
the following:

* receive complaints of possible contraventions
to the Act;

* investigate contraventions to the Act;

« issue enforcement notices to data controllers;
* issue prohibition notices to prevent the trans-
fer of personal data from The Bahamas to a

place outside The Bahamas;

* issue notices to third parties to provide infor-
mation to it that would assist it in performing
its functions;

+ upon receipt of a warrant from the Magis-
trates’ Court, empower authorised persons
to:

(a) enter the premises of data controllers and
data processors to inspect the premises
and any data therein and to inspect,
examine, operate, and test any data
equipment therein;
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(b) require any person on the premises of a
data controller or a data processor to dis-
close and produce data or data material
under their control;

(c) inspect and copy or extract information
from data, or inspect and copy or take
extracts from data material; and

(d) require persons to give any of its author-
ised officers information regarding the
procedures employed for complying with
the provisions of the Act; and

» prosecute summary offences committed
under the DPA.

9. Looking Forward

9.1 Upcoming Legal Reforms

See the information set out in the Trends and
Developments article of the Chambers 2024
Global Practice Guide to Doing Business In...
The Bahamas.
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Graham Thompson has been one of the pre-
eminent law firms in The Bahamas since 1950.
The firm operates four offices conveniently lo-
cated throughout The Bahamas. It is well re-
garded for its work with high-net-worth private
clients. The firm’s key practice areas include:
private clients, trusts and estates (estate and
trust structuring, foundations, trust company li-
censing, and private trust companies); banking
and finance (real estate financing, asset leasing
and financing, corporate finance, restructur-
ing, financial services law and regulation, loans,
debentures and mortgages, and receivership);

Authors

Aliya Allen is a partner in
Graham Thompson'’s financial
services, private client, and
trusts and estates practice
groups. She focuses primarily
on banking, investment funds,
securities, securitisation and capital markets,
technology, fintech, blockchain and digital
assets, and regulatory matters such as FATCA,
CRS, and AML/CFT. She has played a leading
role in the development and revision of
industry-defining legislation including the
Investment Funds Act 2019 and the Investment
Condominium (ICON) Act, and in crafting and
promoting policy initiatives concerning fintech,
blockchain, and digital assets. A recognised
thought-leader in the digital assets business
sector in The Bahamas, Aliya was appointed
by The Bahamas government to the country’s
Digital Asset Advisory Panel.
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corporate, commercial, and securities (capital
markets, M&A, pension schemes, private equity
funds, unit trusts, investment funds, and IPOs);
property and development (hotels, resorts and
mixed-use developments, condominiums and
timeshares, government approvals and ex-
change control, private and commercial mort-
gages, real property taxes, subdivision planning
and structuring, second-home acquisitions and
sales, and title insurance and opinions); and in-
surance (captive insurance, and domestic and
external insurance).

Alistair Chisnall is a partner in
Graham Thompson’s
commercial and property
practice group, and specialises
in real estate, sales, and
structuring for high-end private
client matters and large commercial
transactions. His practice covers mortgage-
backed financing and loans, title due diligence
and opinions, title insurance, subdivision and
development planning, resort development and
operation, commercial and residential leases,
and related tax and regulatory matters. He
represents owners and operators, ranging from
family businesses and boutique resorts to the
largest commercial enterprises, local banks,
and hotel and casino operators in The
Bahamas, including Atlantis Resort Paradise
Island and Baha Mar Resort & Casino. Alistair
is a government-appointed member of the
National Land Reform Committee.
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Michaela Sumner-Budhi is a
partner at Graham Thompson,
with extensive experience in
transactional and litigation
practices. Her work for Graham
Thompson has spanned the
firm’s litigation, employment & labour, property,
commercial, and financial services practice
areas. Her specialisations include risk

management, medical ethics, medical, medical
malpractice, commercial, and labour law. She
has served on the Hospitals and Health Care
Facilities Licensing Board as Chairman, the
Compliance Sub-Committee of the National
Stem Cell Ethics Committee, and the National
Medical Ethics Committee for the COVID-19
pandemic.

Graham Thompson

Sassoon House

Shirley Street & Victoria Avenue
PO Box N 272

Nassau

The Bahamas

Tel: +1 242 322 4130

Fax: +1 242 328 1069

Email: info@gtclaw.com

Web: www.grahamthompson.com
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Moving The Bahamas Forward in 2024

The Bahamas has been a well-established des-
tination from the 1950s and continues to enjoy a
stable government and a parliamentary democ-
racy based on the Westminster model. Investors
rely on a seasoned and experienced legal infra-
structure underpinned by a well-regarded court
system with ultimate appeal to the Privy Council
in the UK. World-class housing, internationally
accredited education and medical facilities, and
easy accessibility to the United States make it
an attractive destination for ultra-high-net-worth
(UHNW) homeowners and investors. Immigra-
tion and residency options include permanent
residence and annual residence. For business
owners, the Commercial Enterprises Act facili-
tates expedited approvals for a variety of entre-
preneurial ventures that can be operated both
within and outside of The Bahamas.

The economy of The Bahamas has been remark-
ably resilient in the wake of the COVID-19 pan-
demic. The volume of visitor arrivals has contin-
ued to increase along with greater spending in
the economy.

On 29 May 2024 the Prime Minister of The Baha-
mas, the Honourable Philip Davis KC, tabled
“Budget 2024: Changing the Status Quo, Chang-
ing Lives Communication to Parliament” in the
House of Assembly. The government’s Budget
Communication has made it clear that the gov-
ernment continues to strengthen national secu-
rity, economic security and the livelihoods of the
people of The Bahamas by seeking to reduce
the cost of living, create safer communities, sup-
port entrepreneurs, strengthen the borders and
build a more inclusive economy by challenging
the status quo.

The government seeks to achieve these results
by:
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+ adjusting tax rates in some instances;

* increasing fees (primarily fees related to immi-
gration applications);

* placing greater emphasis on collecting the
taxes that are owed and enforcing collections
against individuals and entities deemed to be
avoiding and/or delinquent in the payment of
the same; and

+ introducing the Qualified Domestic Minimum
Tax Top-Up for in-scope Pillar Two multina-
tional entities operating within The Bahamas.

The government’s prioritisation of enhancing
collection and enforcement systems was evident
from the previous budget cycle. Considerable
efforts have been and continue to be undertaken
with the certain tax assessment and collection
initiatives. Current and potential investors should
be aware of the rate changes and enhanced
scrutiny and collection.

Real property investments

Property investment/development is a particu-
larly robust pillar of foreign direct investment in
The Bahamas. All non-Bahamians acquiring an
interest (directly or indirectly) are required to be
approved by the Investments Board or to register
their purchase with that department pursuant to
the International Persons Landholding Act. The
government has taken some significant steps to
improve the ease with which such applications
are made (now through online applications and
fee payment processing) and to improve the effi-
ciency of handling such matters — roughly halv-
ing the previous timelines typically experienced.

Similarly, all real property is (unless specially
exempted) subject to annual Real Property Tax
and the government has carried out various ini-
tiatives (primarily the adoption of electronic por-
tals and payment methods) and improved the
options and methods by which property own-
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ers may monitor their property’s annual tax and
remit payment, with the former system of hard-
copy mailing and “over-the-counter” payment
largely falling away.

Property transactions valued under BSD1 million
are currently subject to the payment of VAT on
an ascending scale up to 10% of the assessed
value of the property. In an effort to shore up the
country’s finances, all real property purchases
by non-Bahamians are now charged VAT at 10%
of the assessed value of the property. Whilst this
rate change was expected to impact investors
who traditionally sought to acquire properties
worth less than BSD1 million, the market has
not shown a significant decrease in activity or a
slowdown attributable to the rate change.

The government has announced a policy change
with respect to the requirement to qualify for
economic permanent residency status. Cur-
rently, real estate investments of a minimum of
BSD750,000 qualified the investor for economic
permanent residency status. The government
has indicated that the minimum investment will
increase to BSD1 million and the route to obtain
such status will include either an investment
in real estate or the purchase of Zero Coupon
Bonds from the Central Bank of The Bahamas.
In both cases the investment must be held for
a minimum of ten years. The legislative amend-
ments to effect the policy change have yet to
be implemented; however, the government has
indicated that the changes are to take effect on
1 January 2025.

Condo-Hotel Tax

Previously, properties not owned by a hotel
that form a part of a hotel's bedroom inven-
tory (condo-hotels) were exempt from paying
Real Property Taxes, as they enjoyed the same
benefit of various concessions and exemptions
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granted to the hotel or resort developer pursuant
to the Hotels Encouragement Act. Effective as of
1 January 2023, a Condo-Hotel Tax at the rate
of 75% of the residential property rate set under
the Real Property Tax Act is payable on a unit if it
does not report net VAT in excess of the Condo-
Hotel Tax. The maximum annual Condo-Hotel
Tax payable is currently BSD150,000 per annum.

Corporate income tax

There are currently no corporate, withholding,
payroll, or transfer taxes paid by companies
incorporated and/or doing business within The
Bahamas. Rather, a business operator requires
a business licence to operate a business within
The Bahamas. Business licence fees are, gener-
ally, calculated based on gross turnover. Small
businesses - ie, those whose turnover is less
than BSD50,000 - pay a flat rate of BSD100 per
annum. A rate of 0.50% is charged on turnovers
of BSD500,000 to BSD5 million and a rate of
1.25% is charged on each turnover in excess of
BSD5 million.

The government has signalled that the imple-
mentation of an International Business Income
Tax (QDMTT) for large multinational corporations
will take effect this year and this will necessitate
changes to the current Business Licence and
Stamp Tax regimes. It is not intended for a busi-
ness to be subject to both taxes and the Stamp
Tax will be amended to convert the 5% tax on
dividends into withholding tax to avoid a poten-
tial double taxation.

The government also intends to amend the
Business Licence Act, and such amendments
will focus on/impact companies with revenues
of BSD5 million or more per annum.

The Business Licence Act has been amended
to reflect that financial services entities, inter-
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national business companies, proprietary trad-
ing entities and family offices with turnover of
BSD100,000 and less are not exempt from pay-
ing business licence fees.

Enforcement

The implementation of a corporate income tax
will represent a sea-change in tax law in The
Bahamas and will depend on effective tax col-
lection (of new and current taxes) to ensure that
the government’s objectives can be met. The
government has stated that it will be particu-
larly focused on improving tax compliance and
enforcement by:
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+ establishing a unit which will be responsible
for improving compliance and revenue collec-
tion from businesses;

+ using technology to identify anomalies in
revenue reporting;

* improving revenue collection in the Bahamian
Family Islands (where many investment prop-
erties are located); and

« implementing updated fees for the registra-
tion of pleasure crafts.
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ASAR - Al Ruwayeh & Partners is among Bah-
rain’s leading law firms, with a strong network of
contacts throughout the MENA region. Its work
cuts across various sectors and includes merg-
ers and acquisitions, banking and finance, real
estate, securities, employment, corporate and
commercial matters, franchising, commercial
litigation and arbitration. The firm has capabili-
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David Walker is a partner at
ASAR, having practised in
Kuwait and Bahrain since 2004.
David is a generalist but has

»| particular expertise in the
corporate field. He has broad
knowledge and experience, particularly in
respect to mergers and acquisitions and
corporate law, including direct foreign
investment, deal structuring and corporate
commercial strategy. He holds a Juris
Doctorate from the University of Detroit and an
LLM from University College London. David
was called to the Michigan Bar Association in
2001.

Simone Del Nevo is a partner
based in Bahrain, having initially
joined ASAR in 2014. Simone
has over 20 years’ experience in
the fields of financial services,
banking, M&A and securities
laws. Prior to joining ASAR, Simone worked for
several years at leading international law firms
in Europe and Japan, and as General Counsel
to a major GCC bank, where he garnered a
unique affinity for the needs and expectations
of major regional business.
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ties to provide services in English and Arabic.
Its clients include a number of significant clients
based in Bahrain and elsewhere in the world
(including in the United States, Europe and
elsewhere in the GCC). ASAR is also regularly
retained by leading international law firms and
has won numerous awards for legal services
rendered.

Amal Lari is a partner at ASAR
based in Bahrain and has been
with the firm since 2018. Amal
has over 14 years of legal
experience. She was admitted
to the Bahrain Bar Association in
2010 and is licensed to practise law before the
Bahrain Cassation Court. She has an LLM in
international business law from the University
of Leeds, UK and she has been a certified
arbitrator before the GCC Commercial
Arbitration Centre since 2015. Amal has
extensive experience in litigation and
arbitration, including the representation of local
and international corporate and individual
clients in employment, criminal and agency/
distributorship-related matters.
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commercial and international trade practices,
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distributorship, healthcare and technology law.
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1. Legal System

1.1 Legal System and Judicial Order
Bahrain operates a civil law legal system which
mostly derives from codified laws and provisions.
The legal system in Bahrain respects the judg-
ments issued by higher courts; however, there is
no system for binding judicial precedents.

The judicial system is divided into three branch-
es: Sharia courts, civil courts and criminal courts.

Sharia Courts

Sharia courts are subdivided into Sunni and
Ja’fari branches and review issues of personal
status relating to Muslims in accordance with the
rules of laws of the particular branch of Islam to
which the concerned individual belongs. Sharia
courts are also subdivided into two classes:

» courts of first instance, which include minor
Sharia courts and high Sharia courts depend-
ing on the subject of each dispute; and

+ appeal courts, which review the appealed
judgments issued by the court of first
instance.

The Cassation Court will only accept the appeal
against a judgment issued by an appeal court if
the judgment was based on violation or misap-
plication of the law or it was based on invalid
procedures.

Civil Courts

Civil courts have jurisdiction over civil and com-
mercial matters and those relating to the person-
al status of non-Muslims. There is no administra-
tive court; however, a division of the civil court
rules on administrative issues.

The civil courts operate under a two-tier judicial
system in which the judgments issued by the
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courts of first instance are appealable before
appeal courts. The appeal courts are authorised
to study both the legal and factual evidence of
a case and issue a final judgment. The appeal
courts’ judgments are appealable before the
Cassation Court. The Cassation Court is the
supreme court and it will only review the legal-
based defences to confirm compliance with the
law.

Criminal Courts

Criminal courts have the jurisdiction to deal with
criminal matters. Criminal courts also operate
under a two-tier judicial system in which the
judgments issued by the courts of first instance
are appealable before appeal courts. The appeal
courts’ judgments are appealable before the
Cassation Court.

Bahrain Chamber for Dispute Resolution
(BCDR)

The BCDR has a mandatory jurisdiction to review
cases with value of BHD500,000 or more if:

+ the dispute relates to international business
disputes (ie, if the headquarters of one of
the parties to thee dispute or the place of
enforcement is located outside of Bahrain);

+ at least one of the litigant parties is licensed
by the Central Bank of Bahrain (ie, banks,
insurance companies, financial entities, etc);
or

* the dispute is a commercial one between
companies.

The judgments issued by the BCDR are subject
to appeal directly to the Cassation Court.

Constitutional Court

Further, Bahrain established the Constitutional
Court in 2002. The Constitutional Court exam-
ines the conformity of the laws with the constitu-
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tion as requested by the substantive court, the
National Assembly or the Chamber of Deputies.
The King may also ask the Constitutional Court
to review a law before it is passed.

2. Restrictions on Foreign
Investments

2.1 Approval of Foreign Investments
Approval of Foreign Investments

In order to engage in commercial activities in
Bahrain, a foreign or domestic company must
operate through a legal entity registered in Bah-
rain. The registration of various legal entities
in Bahrain is governed by Law No 21 of 2001
and the Implementing Regulations thereto (as
amended) (the “Commercial Companies Law”).
The Commercial Companies Law outlines the
governance requirements applying to the vari-
ous types of entities as well as the statutory pro-
tections associated with such entities.

In addition to the requirement to maintain an
entity in Bahrain, such entity must be registered
with certain commercial objectives which dictate
the breadth of its permissible activities.

Business Activities/Objectives

In order to engage in commercial activities in
Bahrain, a foreign or domestic company must be
registered with the Bahrain Ministry of Industry
and Commerce (MOIC). The type of licence or
company registration that must be obtained is
generally driven by the nature of the business
activities that will be undertaken in Bahrain.

Foreign Ownership Restriction

Most of the commercial activities undertaken
by companies and/or branches of foreign com-
panies in Bahrain do not trigger a foreign own-
ership restriction, and companies undertaking
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such commercial activities can be 100% owned
by foreign shareholders. While reasons of state
security may preclude a particular person from
holding shares, and licensing requirements (for
banks, telecoms companies, schools, engineer-
ing companies, etc) might limit certain individu-
als from operating these otherwise 100% FDI
companies, requirements for a certain level of
local shareholding are removed.

Bahrain’s Prime Minister issued a resolution
in 2021 determining the commercial activities
that may be undertaken by companies owned
by foreign investors (the “FDI Resolution”). The
FDI Resolution represents a bedrock principle
for attracting foreign investment into Bahrain
and places Bahrain in an advantageous posi-
tion within the Cooperation Council for the Arab
States of the Gulf (GCC).

FDI and Free Trade Agreements

The FDI Resolution outlines the level of foreign
ownership permitted for each commercial activ-
ity in Bahrain, to which the listed activities sub-
ject to any foreign ownership restrictions are
limited. Moreover, certain trade agreements and
treaties exempt limitations under other lists from
application to persons from participating states.
These include the following:

* The GCC Unified Economic Treaty adopted
by the GCC Supreme Council on 31 Decem-
ber 2001, whereby GCC natural and legal
persons shall be accorded, in any member
state, the same treatment accorded to the
member state’s own citizens, without differen-
tiation or discrimination, in all economic and
investment activities.

* The Bahrain-US Free Trade Agreement was
signed on 14 September 2004 and entered
into force on 1 August 2006, whereby US
nationals and US operational companies are
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enabled to conduct nearly all commercial
activities in Bahrain, other than a few activi-
ties restricted to ownership only by Bahraini
nationals.

+ Bahrain entered into a bilateral Investment
Promotion and Protection Agreement with the
Republic of Singapore on 27 October 2003,
which was ratified by Law No 21 of 2004,
which affords benefits to Singaporean indi-
viduals and Singapore companies which are
wholly Singaporean-owned.

+ Bahrain together with the other GCC coun-
tries entered into a free trade agreement with
Iceland, Liechtenstein, Norway and Switzer-
land on 22 June 2009, which was ratified by
Law No 7 of 2012, affording special rights to
nationals of those countries.

The free trade agreements provide for varying
special rights in respect of permissible com-
mercial activities, but notably derogate from
the requirements for local ownership otherwise
applying to those commercial activities.

2.2 Procedure and Sanctions in the
Event of Non-compliance

Consequences of Investing Without Approval
Doing business in Bahrain without having a reg-
istered legal presence alongside the relevant
licence(s) will result in being considered to be
doing business without a licence, which is penal-
ised under Bahrain law. Article 27 of the Com-
mercial Register Law No 27 of 2015 provides
that a penalty of imprisonment for a period not
exceeding one year and/or a fine of no less than
BHD1,000 and no more than BHD100,000 shall
be imposed on anyone who engages in a com-
mercial activity without obtaining a licence from
the competent authorities.

In addition, foreigners engaged in employment
activities, who are not registered with the Labour
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Market Regulatory Authority (LMRA) and do not
hold a work permit, may be subject to penal-
ties and deportation (for violating work restric-
tions associated with business visitor or tourist
visas) and to the risk that subsequent attempts
to register an entity in Bahrain may be restricted.
There are also prohibitions in relation to prior vio-
lations of “doing business” limitations. It should
also be noted that liability for such actions could
pass through the entity to directors, officers and
shareholders of the foreign entity impermissibly
“doing business” without a licence.

2.3 Commitments Required From
Foreign Investors

There are no special requirements that foreign
investors must comply with in order to do busi-
ness in Bahrain other than the requirements
mentioned in 2.1 Approval of Foreign Invest-
ments (ie, registering a legal presence in Bah-
rain, which must be registered with certain com-
mercial objectives which dictate the breadth of
its permissible activities). To clarify, the only
obstacle that may exist is that the proposed
activities to be undertaken by the foreign inves-
tor are subject to a foreign ownership restriction;
other than that, there is no difference between
the treatment of a foreign and a local investor by
the Bahraini authorities.

2.4 Right to Appeal

Where an application for registration of a legal
entity in Bahrain is rejected by the MOIC or
disregarded by it for a period of more than 30
days (whether by the MOIC refusing to accept
such application through the online portal or
through a physical bypassing of such system,
or by such application being expressly rejected
—rather than being marked as defective — within
such portal), the rejection is capable of being
objected to by means of the filing of a ministerial
grievance and, in the case of an unfavourable
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ruling on such grievance, by application to the
Bahrain courts. Upon a decision (or silence) as
to the grievance, an appeal would be eligible to
the Bahrain High Court (Administrative Division)
within 60 days. The High Court judgment could
be provided within three to six months and may
be appealed before the Appeal Court within 45
days from the date of its issuance. The Appeal
Court judgment could be provided within three
to six months. Further, such Appeal Court judg-
ment may be appealed to the Cassation Court
within 45 days from the date of its issuance. The
proceedings before the Cassation Court could
take between 12 and 18 months until a final
judgment is issued. The timelines mentioned
above for the procedures before the Bahraini
courts are merely rough estimates, as the pro-
cess is in the hands of the relevant authorities
and numerous factors may affect the progress of
the matter (eg, caseload at the relevant depart-
ment and the court, change of judges, notifica-
tion process, etc).

Notably, interpretation of some free trade agree-
ments is subject to special processes, which
may be required to occur in tandem with, or in
advance of, the Bahrain administrative law pro-
cedures.

3. Corporate Vehicles

3.1 Most Common Forms of Legal Entity
The Commercial Companies Law outlines the
types of legal entities which may be established
in Bahrain. These include forms with pass-
through liability, partial pass-through liability or
effective liability limitations.

The Commercial Companies Law also dictates

rules on registration of interests in Bahraini enti-
ties, statutory obligations and entitlements of
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various stakeholders in Bahraini entities and
provisions for enforcement of those obligations
and entitlements. Entities incorporated in Bah-
rain must take one of the following forms:

* general partnership;

* limited partnership;

+ association in participation;

+ joint-stock company (public or closed); or
« company with limited liability.

Foreign entities may operate in Bahrain by regis-
tering a foreign branch, which is generally seen
as legally indistinct from the parent undertaking.
In addition, a natural person who is a GCC or
United States national may obtain an “individ-
ual commercial registration”, which is a form of
sole proprietorship where the individual owner’s
assets are not protected by a liability shield.

For the purpose of undertaking commercial
activities in Bahrain, there is a strong prefer-
ence among most investors to utilise a corporate
form which benefits from a limitation on liabil-
ity. Accordingly, joint-stock companies (BSCs)
and companies with limited liability (WLLs) are
strongly preferred by investors rather than part-
nerships and associations in participation. The
Commercial Companies Law outlines the gov-
ernance requirements applying to the various
types of entities as well as the statutory protec-
tions associated with such entities.

A Bahraini joint-stock company may take either
a public or closely held (closed) form. It faces the
most heightened formalities on governance but
also provides for issuance of bonds and different
classes of equity, trading on a registered stock
exchange (in the case of a public joint-stock
company), sale of shares without existing share-
holder pre-emptive rights, and lower quorum and
voting requirements for shareholder actions than
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those that apply to other corporate forms. In light
of the foregoing, closed joint-stock companies
are a favoured vehicle for investment in Bahrain,
particularly among non-affiliated shareholders.

Certain commercial activities, such as bank-
ing, insurance underwriting and investment,
are restricted to joint-stock companies among
locally incorporated entities. Moreover, joint-
stock companies face no limitation on the num-
ber of shareholders, but it should be noted that
a minimum of two shareholders are required
except in relation to companies established by
Amiri Decree.

A joint-stock company is required to maintain a
board of directors (having three-year appoint-
ments) with a minimum of three members. For
public joint-stock companies, the minimum
number of directors increases to five members.
A limited number of proxies are permitted for
board of director meetings, but it should be not-
ed that financial regulated entities are prohibited
from board proxies and that other types of entity
may similarly restrict board proxies in their con-
stitutive documents. The board of directors is
responsible for ensuring that no action is taken
involving a personal interest by a director unless
the director acknowledges their personal inter-
est and abstains from deliberations and voting
on the matter or is permitted to participate by a
resolution of the shareholders of the company.

A joint-stock company provides a number of
minority shareholder protections. For example,
any holder of a minimum of 10% of the com-
pany’s capital is entitled to appoint a director. In
addition, such shareholder may unilaterally call
for a meeting of the general assembly. Share-
holders also have statutory pre-emptive rights
to any equity issuance and to any convertible
bond issuance.
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Finally, shareholders have access rights to the
company’s records including the right to obtain
a copy of such records. Nevertheless, share-
holders of a joint-stock company do not have
statutory rights of first refusal in respect of share
transfers to third parties, although it should be
noted that such rights may be included in the
constitutive documents of a closely held joint-
stock company and/or board approval rights in
respect of new shareholders may be included (in
the event of non-approval, the company would
be obliged to purchase the transferor’s shares
into treasury stock).

Public joint-stock companies must have capital
of BHD1 million, although listing on the Bahrain
Bourse would require compliance with its listing
rules, which require that certain annual turno-
ver thresholds are exceeded and that the net
worth of the entity exceeds its nominal share
capital by 20%. By comparison, a closely held
joint-stock company may have issued capital as
low as BHD250,000, although it should be noted
that the Commercial Companies Law includes a
broad obligation that “the company’s capital...
must be sufficient to achieve its objectives”.
This provision of the Commercial Companies
Law has been read as authorising the Minister
of Industry and Commerce to dictate heightened
minimum capital requirements both in respect of
all companies undertaking a certain commercial
objective and in respect of specific companies
based on their commercial activities. Capital in
a joint-stock company is not required to be fully
paid at the time of issuance.

In light of the foregoing, closed joint-stock com-
panies may provide a preferable structure with
a balance between minority shareholder protec-
tions and the use of corporate governance best
practices among varied arm’s length sharehold-
ers operating in Bahrain. These benefits should
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be weighed against the high capital require-
ments for such entities.

Bahrain recognises companies with limited
liability (similar to limited liability companies in
other jurisdictions), which provide substantially
more flexibility for operations and governance.
A company with limited liability does not require
a board of directors, though this is permissible,
and may be managed either by the shareholders
or by one or more desighated managers.

Moreover, resolutions of the shareholders may
be passed unanimously by circulation without a
requirement to hold a formal partners’ meeting
(eg, notice or invitation of government authori-
ties) or to provide prior notification to the MOIC
except for an annual general meeting. A statu-
tory right of first refusal in respect of share trans-
fers applies with mandatory application to WLLs;
priority rights also apply to any capital increase.

The duties and rights of directors of a joint-stock
company apply equally to managers of a WLL,
including rules on announcing and abstaining in
the case of personal interests. Shareholders in a
WLL have greater powers to remove managers,
including a mandatory requirement that share-
holders holding a majority of the capital ina WLL
may remove any or all managers. Nevertheless,
manager appointments are not required to arise
by a vote if the constitutive documents of the
WLL provide for appointment in another man-
ner (eg, allocation of appointments among the
shareholders). Additional variations from stand-
ard operations and governance are available,
including dividends varying from pro rata with
shareholding and fair market valuation for exer-
cise of statutory rights of first refusal.

Other than decisions concerning amendment to
the constitutive documents, increase or reduc-
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tion of capital, or liquidation of the company
(including in the context of a merger), corporate
decisions may pass by the majority of partners
in attendance at a duly convened shareholder
meeting. In case of the above-mentioned excep-
tions, approval of 75% of the capital of the com-
pany would be required (rather than the approval
threshold applying only in respect of shareholder
meeting attendees).

Based upon amendments to the Commercial
Companies Law in 2014 and 2020, minimum
capital requirements have been removed from
WLLs. According to a recent amendment in 2020
to the Commercial Companies Law, a WLL can
now be owned by one owner (previously there
was a minimum of two shareholders). Neverthe-
less, the Commercial Companies Law includes
a broad obligation that “the company’s capital...
must be sufficient to achieve its objectives”.
This provision of the Commercial Companies
Law has been read as authorising the Minister
of Industry and Commerce to dictate heightened
minimum capital requirements both in respect of
all companies undertaking a certain commercial
objective and in respect of specific companies
based on their commercial activities. Capital in
a WLL is required to be fully paid upon issuance
and its shares must be of equal value.

In light of the foregoing, companies with limited
liability may provide a preferable structure for
closely held subsidiaries and/or related party
entities. In addition, where parties wish to avoid
heavy capital investment or lock-in, a WLL struc-
ture may be preferred. These benefits should
be weighed against restrictions on transfer of
shares to a designated third party without risk
of other shareholders exercising rights of first
refusal.
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3.2 Incorporation Process

As a high-level summary, in order to incorporate
a BSC/WLL an application must be filed on the
MOIC electronic portal (named Sijilat) together
with all required documents. The application
should include the partners’ names and their
percentages of ownership; the commercial
activities to be undertaken; the proposed name
of the company to be formed; the company’s
capital, number and value of shares, etc. Once
the application has been vetted by the MOIC
officials and approved, a non-operational com-
mercial registration certificate will be issued. The
application should thereafter be transferred to
all other implicated ministries for their approv-
als; during such period (or at an earlier stage),
the partners must secure a lease agreement for
the business premises and file it on the MOIC
portal in order to obtain municipality approval
of the place of business. Additionally, a draft
of the constitutive documents must be filed for
MOIC approval, and once they are approved,
an appointment must be booked with a Bah-
raini notary for execution and notarisation of
those constitutive documents. In parallel, a
bank account must be opened with one of the
licensed banks in Bahrain and a capital deposit
certificate must be issued by that bank. Once
the notarised constitutive documents and the
capital deposit certificate have been uploaded
on Sijilat and incorporation fees have been paid,
the MOIC will issue an operational commercial
registration certificate and commercial registra-
tion extract, and the company will be active and
permitted to start its activities, unless in limited
circumstances one or more of its registered
activities requires a special licence following
completion of the incorporation process.

Timing
The entity should be capable of being formed
in as little as three to six weeks from submis-
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sion of all required documentation (depending
on the ministerial “no objections” or licensing
approvals).

3.3 Ongoing Reporting and Disclosure
Obligations

Companies are subject to various ongoing
reporting/disclosure obligations after incorpora-
tion. While the particular obligations will depend
on the company itself and the activities it under-
takes, examples of what may be required include
the following:

« the registration of changes of management
or partners with the MOIC, as well as any
amendments to a company’s constitutional
documents;

« financial statements must be submitted to the
MOIC annually for review/approval within six
months as of the end of the financial year;

+ any changes to the ultimate beneficial owner
information must be immediately reported
and registered with the MOIC;

« for certain commercial activities an Economic
Substance Report must be submitted annu-
ally to the National Bureau for Revenue; and

«in the case of a BSC, a corporate governance
report must be submitted annually to the
MOIC.

3.4 Management Structures

A joint-stock company is required to maintain
a board of directors (appointed for three years)
with @ minimum of three members. In the case
of public joint-stock companies, the minimum
number of directors increases to five members.

A company with limited liability is not required
to have a board of directors, though this is per-
missible, and it may be managed either by the
shareholders or by one or more designated man-
agers.
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Management of both these types of legal enti-
ties could be foreign nationals and non-resident
in Bahrain.

Management Powers

The board’s powers in the case of a BSC or the
managers’ powers in case of a WLL are set out
in the memorandum and articles of association
in the case of a BSC or in the deed of associa-
tion in the case of a WLL. In the absence of any
provisions regarding the powers of the board/
managers, the board/managers have the full
power to act on the company’s behalf except for
those powers which if they are not specified in
the constitutive documents could not be under-
taken by the management, such as executing
loans for more than a three-year term, selling the
company’s property or business, mortgaging the
same, providing guarantees for third parties, etc.

3.5 Directors’, Officers’ and
Shareholders’ Liability

Civil Liability

A partner, an owner of the capital, a director or
a member of the board of directors of a joint-
stock company or closed joint-stock company
or limited liability company — as the case may be
— shall be responsible in all their money for any
damages to the company or partners or share-
holders or third parties for any breach of the law
or of the company’s constitutive documents and
for the actions set out in Article 18 (Bis) of the
Commercial Companies Law.

Criminal Liability

The Commercial Companies Law prescribes
criminal/administrative penalties under Articles
361 and 362.

Penalties under Article 361 (which includes vio-

lations under Article 18 (Bis) and other impropri-
eties) include a fine of no less than BHD10,000
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and no more than BHD100,000 and/or imprison-
ment. Penalties under Article 362 include a fine
not exceeding BHD50,000.

Each of the foregoing is without prejudice to
punishment under the Bahrain Penal Code.
Criminal actions applicable to directors/share-
holders include fraud, embezzlement and public
and private bribery. Furthermore, Article 405 of
the Bahrain Penal Code identifies specific addi-
tional penalties on directors in connection with
bankruptcy, particularly for the following acts:

+ concealing, destroying or altering the com-
pany’s books;

« embezzling or concealing part of the compa-
ny’s funds to the detriment of its creditors;

+ knowingly admitting liability for debts which
are not debts of the company; or

« contributing to the inability of the company
to pay its debts, whether by making incorrect
statements about the paid-up capital, pub-
lishing incorrect balance sheets, distributing
fictitious dividends or fraudulently receiving
remuneration in excess of that stipulated in
the company’s constitutive documents.

4. Employment Law

4.1 Nature of Applicable Regulations
Employment relationships in the private sector
are governed by Law No 36 of 2012 (the “Labour
Law”). The Labour Law sets out the minimum
rights in the employees’ favour, and any condi-
tion or agreement that prejudices the rights of
the employees will be deemed null and void.
Any additional benefits which are agreed in the
employment agreements or the employer’s poli-
cies and internal regulations, or which exist by
virtue of custom, will remain applicable.
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The Labour Law also recognises unions and col-
lective bargaining between one or more union
association(s) and the employer/s or employers’
associations for the purposes of improving the
working conditions and terms of employment
and of settling collective labour disputes. The
collective bargaining can be held at the level of
the company, the business activity or relevant
industry or at national level. However, collective
bargaining is not a common practice in Bahrain.

4.2 Characteristics of Employment
Contracts

An employment agreement is required to be (i)
executed and concluded in writing in Arabic or
(ii) attached to an Arabic translation if the agree-
ment was drafted in a foreign language. Any ref-
erenced internal regulations or policies should
be attached to the agreement and signed by the
parties. Concluding the employment agreement
verbally would not invalidate it; however, it may
hinder the registration of the employment agree-
ment by the LMRA if it was entered into between
an employer and an expatriate employee. The
LMRA would require the employment agreement
to be in written in order to finalise the registration
and to obtain the employee’s work permit and
residence visa.

Further, if the employment agreement was con-
cluded verbally, the employee would bear the
burden of proving their claimed rights if those
rights are more beneficial than the minimum
rights as specified in the Labour Law.

According to Article 20 of the Labour Law, the
employment agreement must include the follow-
ing essential data:

« the employer’s name, the address of the

workplace and the commercial registration
number;
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+ the worker’s name, date of birth, qualifica-
tions, job or occupation, residential address,
nationality and the necessary personal identi-
fication documents;

+ the nature, type and duration of the contract;
and

+ the agreed wage, method and time of pay-
ment, and all of the agreed benefits in cash or
in kind.

The duration of the employment agreement
will be for a definite or indefinite term. This will
determine the calculation of the compensation
for unlawful termination.

4.3 Working Time

An employee must not be effectively working for
more than eight hours per day, unless otherwise
agreed upon, provided that the effective work-
ing hours do not exceed ten hours per day and
48 hours per week. The employee is entitled to
receive at least one day of rest each week.

The employee may work for additional hours if
so required by the circumstances of the work.
The employee will receive for each additional
working hour a wage equivalent to their normal
wage plus at least 25% for hours worked dur-
ing the day and at least 50% for hours worked
during the night. If the employee had to work
on their weekly day of rest, the employee will
have the choice between receiving an additional
wage equivalent to 150% of their normal wage
or another day for rest.

4.4 Termination of Employment
Contracts

Bahrain is not an employment-at-will jurisdic-
tion. Article 101 of the Labour Law provides that
an employee will be entitled to receive compen-
sation for termination if arising without a lawful
cause.
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Termination by Employer

Termination for lawful reasons

Article 107 of the Labour Law provides that an
employer may terminate an employment agree-
ment without notice or compensation in any of
the following circumstances:

« if the employee has used a false identity or
submitted false certificates or recommenda-
tions;

« if the employee has committed any fault

which caused serious material loss to the

employer provided that such employer must
report the matter to the competent authori-
ties within two working days as of the date on
which the occurrence of this serious material
loss was brought to its knowledge;

if the employee, despite a written warning,

fails to comply with written instructions which

are required to be observed for the safety of
employees and the establishment, provided

that such instructions are written and posted
up in a clear location at the workplace;

if the employee is absent without reason-

able cause for more than 20 non-consecutive

days or for more than ten consecutive days
in one year, provided that such termination
shall be preceded by a written warning by the
employer to the employee after an absence
of ten days in the former instance and an
absence of five days in the latter instance;

« if the employee fails to perform their essen-
tial obligations by virtue of the employment
agreement;

« if the employee discloses secrets related to
their work without written authorisation from
the employer;

« if a final judgment was rendered against the
employee for an offence or a misdemeanour
prejudicing honour, trust or public ethics;

« if the employee is found during the working
hours to be under the apparent influence of
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alcohol or drugs, or if they have committed an
immoral act at the workplace;

- if the employee assaults their employer or
their responsible official or commits a serious
assault upon any of the employees or clients
at the establishment during or as a result of
the work;

« if the employee fails to abide by the controls
set by virtue of the law on the exercise of the
right to strike; and

« if the employee is incapable of performing the
work for reasons related to that employee,
such as the cancellation of their work permit
or the loss of the qualifications authorising
them to exercise the work agreed upon.

Arbitrary dismissal

Article 104 of the Labour Law provides that the
termination of the employment agreement by
the employer will be unlawful and deemed as
an arbitrary dismissal if the termination is due to
any of the following causes:

+ the employee’s sex, colour, religion, ideology,
marital status, family responsibilities, or their
pregnancy, delivery of a child or breastfeed-
ing in the case of a female employes;

- if the employee is affiliated to any employee
trade union or participates legitimately in any
of its activities in accordance with the laws
and by-laws;

« if the employee represents employees in a
trade union association, has already enjoyed
said capacity or seeks to do so;

« if the employee submits a complaint or an
action against the employer, unless the same
is of a vexatious nature;

« if the employee exercises their right to take
leave in accordance with the Labour Law; and

- freezing the employee’s entitlements with the
employer.
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Termination for poor performance

According to Article 109 of the Labour Law, the
employer may terminate the employment agree-
ment as a result of the employee’s inadequate
performance following notification of the inad-
equate aspects of their performance and giving
them an appropriate chance with a time limit of
not less than 60 days to improve their perfor-
mance and reach the required level. In the case
of failure by the employee, the employer may
terminate the employment agreement without
compensation following one month’s notice.

Redundancies

According to Article 110 of the Labour Law, the
employer may terminate the employment agree-
ment as a result of the total or partial closure of
the establishment, the downsizing of its activi-
ties, or the replacement of the production sys-
tem by another in a way that affects the number
of the workforce, provided the employment is
only terminated following the notification of the
Ministry of Labour of the reason for termination
30 days before the date of notification of the
employee of the termination.

Termination by Employee

Employees may resign upon 30 days’ notice
in all cases — the existence of a fixed-duration
employment contract does not exclude such
resignation. If the employee fails to provide full
notice, an employer may recover the level of
wages associated with the incomplete portion
of the notice period and may also claim dam-
ages. The employee would also not be paid for
the uncompleted portion of the notice period.

In addition to ordinary resignation, Bahrain rec-
ognises certain instances of constructive dis-
missal. The employee has the right to terminate
the employment agreement without notice if the
employer assaults the employee during or as a
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result of the work or if the employer commits an
act prejudicing ethics against the employee or
any of their family members. The termination of
the employment agreement in these cases will
be deemed an arbitrary dismissal by the employ-
er (Article 105 of the Labour Law).

Further, the employee may terminate the employ-
ment agreement following the employer’s notifi-
cation in either of the following two events:

+ the violation by the employer of an essential
obligation specified by virtue of the law, the
employment agreement or the work regula-
tions at the establishment; or

- if the employer deceives the employee as
to the working conditions or circumstances,
when said deception is so serious that the
employment agreement would not otherwise
have been concluded.

The employee, before sending the notice of ter-
mination, must request the employer in writing to
remedy the violation or deception within a time
limit not exceeding 30 days. If said time limit
elapses without any response from the employ-
er, the employee will have the right to terminate
the employment agreement. This will be deemed
as an unlawful termination by the employer.

Compensation for Unlawful Termination

If the employer terminates an indefinite-term
employment agreement for no reason or for
an illegitimate reason following the expiry of
three months as of the date of start of work,
the employer will be obliged to compensate the
employee with compensation equivalent to the
wage of two working days per each month of
service, with a minimum of one month’s wages
and a maximum of 12 months’ wages.
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If the employer terminates a definite-term
employment agreement for no reason or for an
illegitimate reason, the employer will be obliged
to compensate the employee with a compensa-
tion equivalent to the wages of the remaining
period of the employment agreement, unless
the parties agree on lesser compensation pro-
vided the compensation agreed upon does not
fall below three months’ wages or the wages for
the remaining period, whichever is lesser.

In the case of redundancies, the employee will
be entitled to compensation equivalent to half
the compensation as mentioned in the last two
paragraphs.

If the termination is deemed an arbitrary dismiss-
al in accordance with the provisions of Articles
104 and 105 of the Labour Law, the employee
will be entitled to an additional compensation
equivalent to half the compensation, unless the
contract provides for a higher compensation.

As for termination by the employee, the employ-
ee will not be obliged to pay compensation to
the employer except in the following cases:

« if termination was made without abiding by
the notice period obligation and it occurs at a
time not suitable to the work circumstances
and the employer would be incapable of find-
ing a qualified replacement employee;

« if termination was intended to cause the
employer damage; and

« if termination caused the employer serious
damage.

4.5 Employee Representations

Employees are not mandatorily represented by
the management. However, employees of any
institution or involved in a particular industry or
activity are entitled to establish a trade union

73  CHAMBERS.COM

in accordance with Law No 33 of 2002 with
respect to the issuance of Trade Unions Law.
Trade unions have the right to attend member
employees’ investigations and have the right to
strike.

5. Tax Law

5.1 Taxes Applicable to Employees/
Employers

Bahrain does not impose income tax on indi-
viduals; therefore, no tax is levied on the income
earned by an employee.

The social insurance monthly contributions
including workplace injury and unemployment
coverage vary for expatriates and Bahrainis.
Currently, for Bahrainis, the contribution rate is
21% of the monthly wage (ie, 14% from employ-
ers and 7% from employees). For expatriates,
the contribution rate is 4% of the monthly wage
(ie, 3% from the employer and 1% from the
employee).

The Social Insurance Law was amended recently
and, as per the amendment, the percentage pay-
able for Bahrainis will increase annually until the
combined total monthly contribution will reach
28% of the monthly wage (by January 2028).

5.2 Taxes Applicable to Businesses
Currently, there are no direct taxes on income
or capital gains, or withholding tax on divi-
dends/interest in Bahrain, except for compa-
nies engaged in the exploration, production and
refining of oil, gas and petroleum, which are sub-
ject to 46% corporate income tax.

Indirect tax in the form of VAT is levied on con-
sumer spending. It is collected on supplies of
goods and services as well as on imports of
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goods and services into Bahrain. A standard rate
of 10% VAT is applied on the supply of goods
and services, as well as on imports of goods and
services into Bahrain. Certain goods and ser-
vices are subject to zero-rate (0%) VAT, including
exported goods and services, and a few goods
and services are exempt from VAT.

It should be noted that Bahrain imposes a real
estate registration fee upon transfer of owner-
ship on real estate property. The rate is 2% of
the property value; however, it can be reduced to
1.7% if the duty is paid within 60 days following
the transaction date.

Other government fees are generally charged
on a fixed-rate basis, including stamp/authen-
tication fees and commercial registration fees.
A municipal fee on rented property applies with
minor differences in different municipal areas;
this is usually around 10% of the monthly rental
rate and is collected along with utilities bills.

5.3 Available Tax Credits/Incentives
Bahrain does not impose income tax on resident
individuals or corporates, except for companies
engaged in the exploration, production and
refining of oil, gas and petroleum. Therefore, tax
incentives do not have relevance for Bahrain. All
operating companies other than the companies
mentioned above benefit from a 0% tax rate for
corporate income tax.

5.4 Tax Consolidation

This is not relevant for Bahrain as the effective
rate for the levy of direct taxes on corporate and
personal income is 0%.

5.5 Thin Capitalisation Rules and Other
Limitations

Thin capitalisation and required actions associ-
ated with the same differ for different types of
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companies and may be subject to increased
obligations vis-a-vis regulatory licensing.

Companies incorporated in Bahrain (including
Central Bank of Bahrain licensees) are subject
to special annual financial reporting require-
ments including (other than for public joint-stock
companies) confirmation of the adequacy of the
financial position of the company.

The MOIC takes a general view that losses of
50% or more of capital require special consider-
ation of the financial position. In the absence of
loss of capital to the extent that the capital falls
below the minimum permissible capital associ-
ated with the form of entity and the commercial
activities undertaken, an entity may persist. Fur-
thermore, Bahrain’s Insolvency Law involves a
debtor-in-possession structure whereby contin-
ued management during an insolvent restructur-
ing is permissible. As such, thin capitalisation is
not generally restricted in the absence of other
wrongful actions by companies or their manage-
ment, although filings may be required.

For publicly listed companies, Bahrain Bourse
regulations involve suspension of trading upon
a loss of 75% of capital, among other circum-
stances which are outlined in the Bourse’s res-
olution “Procedures Related to Listed Compa-
nies with Accumulated Losses of 20% or more
of their Share Capital” issued on 2 September
2020.

5.6 Transfer Pricing
Transfer pricing rules are not relevant for Bah-
rain.

5.7 Anti-evasion Rules

In order to meet European Union criterion 2.2
and the OECD’s base erosion and profit shifting
(BEPS) Action 5 minimum standard, the King-
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dom of Bahrain has imposed economic sub-
stance requirements on entities that carry out
geographically mobile business activities. As per
the applicable laws, all registered entities that
qualify under the economic substance require-
ments are required to file an annual return with
the MOIC. This only applies to the registered
entities in Bahrain.

6. Competition Law

6.1 Merger Control Notification

Competition and antitrust in Bahrain are regu-
lated under Law No 31 of 2018 (the “Competition
Law”). The Competition Law provides for various
practices which are deemed to be anti-competi-
tive and unlawful as well as issues regarding par-
ticular transactions requiring reporting to and/
or approval by the Competition Authority (CPA).

Although, the permanent regulator will be the
CPA, which will be a directorate of the MOIC,
the interim regulator is the Consumer Protec-
tion Department (CPD), also a directorate of the
MOIC. The final CPA is not yet formed; accord-
ingly, the CPD presently undertakes the CPA’s
responsibilities on an interim basis. Each fur-
ther reference to the CPA below shall include its
interim incarnation.

All “economic concentrations” resulting in a shift
in market control require prior approval from
the CPA - where “economic concentration” is
defined as any act that results in the whole or
partial transfer (merger or acquisition) of assets,
stocks, shares, uses, rights or obligations from
a business to another, that would enable a busi-
ness or a group of businesses to control, directly
or indirectly, another business or group of busi-
nesses.
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A shift in market control would arise where a
transaction involves or results in a person/entity
being in a dominant position. A dominant posi-
tion is defined as existing when a position of
economic strength enjoyed by an undertaking
enables it to prevent effective competition and
to act in a manner significantly independent from
its clients and competitors, and hence from its
consumers (Article 8 of the Competition Law).
This can be further clarified as follows:

Unless the contrary is proven, a business is in
a dominant position if its share in the relevant
product market in Bahrain exceeds 40%. A
group of businesses, consisting of two or more
businesses, are in a dominant position if their
market share in a relevant product market is
more than 60%. However, a business may have
a dominant position in the market even if its
share does not meet the aforementioned ratios.

Accordingly, if a merger would result in a mar-
ket concentration, prior approval from the CPA
would be required.

The authors would generally advise for a short
letter to be submitted to the CPA where an
acquisition/merger could theoretically result in
concentration or dominance. Such letter would
seek confirmation that (based upon facts stated
in the letter) no formal application for approval
would be required. The competition authority
has been forthcoming with responses to such
letters.

6.2 Merger Control Procedure
See 6.1 Merger Control Notification.

6.3 Cartels
See 6.4 Abuse of Dominant Position.
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6.4 Abuse of Dominant Position

The Competition Law does not prohibit an
establishment from being in a dominant posi-
tion. However, it prohibits an establishment from
abusing its dominant position, specifically in the
following cases, which are outlined in Article 9 of
the Competition Law as abuse of the dominant
position:

* imposing prices for sale or purchase or any
other terms of trade, whether directly or indi-
rectly;

» limiting production, markets or technical
development, in a way affecting the consum-
ers;

« discrimination in agreements or contracts, of

any kind, that are concluded with suppliers

or with customers whenever their contractual
positions are similar, whether this distinc-
tion is in prices, in product quality or in other
terms of engagement;

making the conclusion of a contract with

respect to a certain product subject to

accepting obligations or products which, by
their nature or commercial usage, have no
link to the subject of the original contract,
agreement, or transaction; and

refraining, without any legitimate justification,

from concluding any business transactions

for the sale or purchase of a product, the sale
of products with an artificially low cost, or ter-
minating dealing with a competing business
resulting in excluding it from the market or
causing it losses which make the continuation
of its activities difficult.

Moreover, the MOIC may, after taking the opin-
ion of the CPA and the approval of the Council of
Ministers, issue a decision whereby the Minister
exempts a specific behaviour from the prohibi-
tion stipulated above for exceptional considera-
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tions related to the public interest (Article 10 of
the Competition Law).

making the conclusion of a contract with respect
to a certain product subject to accepting obliga-
tions or products which, by their nature or com-
mercial usage, have no link to the subject of the
original contract, agreement, or transaction; and

7. Intellectual Property

7.1 Patents

Law No 1 of 2004 with respect to Patents and
Forms of Benefits and its amendments (the “Pat-
ent Law”) provides that a patent will be awarded
for every new invention that comprises a creative
step and is capable of being applied industrially
in agriculture, fishing, services, handicraft or any
type of industry in its broadest sense, as well
as for a use of or a manner of using a known
product including products that are used for cer-
tain medical cases. Further, the patent must not
have been announced to the public in Bahrain or
abroad before the date of application.

The Patent Law does not consider the following
as patentable:

+ an invention for which a ban on its commer-
cial exploitation in Bahrain is necessary to
preserve the public order or morals, or where
allowing the patent would be detrimental to
the protection of human life or animal or plant
health or would cause considerable damage
to the environment;

» animals; and

+ the necessary methods of diagnosis, treat-
ment and surgery for treatment of humans
and animals except for the products that are
used in any of these methods.
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According to Article 14 of the Patent Law, a pat-
ent’s protection period is 20 years commenc-
ing from the date of filing a patent application
in Bahrain.

The patent application is submitted to the Bah-
rain Patent Office if the applicant is a national,
or resident in Bahrain if they are a national of a
member state of the Paris Convention for the
Protection of Industrial Property or of other
countries if their nationals enjoy national treat-
ment according to any conventions enforced in
Bahrain; or if such person has a current industrial
or commercial entity in such country.

Bahrain is a member of the Patent Regulation of
the GCC, and therefore, a successful applicant
who applied through the Bahrain Patent Office
can enjoy patent protection within the GCC
countries. Further, the applicant can enjoy wider
protection across other countries if they choose
to file a patent application through a direct Par-
is Convention application or to file a “national
phase” application using the Patent Coopera-
tion Treaty, including a priority claim back to the
priority application.

In principle, the patent owner has the exclusive
right to prevent or stop others from commercially
exploiting the patented invention. According to
Article 40 of the Patent Law, the patent owner
may seek the issue of a judicial writ from the
competent court to take precautionary meas-
ures upon infringement or to avoid any imminent
infringement of the patent right.

The court mightorder the claimant (ie, the pat-
ent holder) to provide a security or guarantee to
protect the defendant and prevent abuse of the
right. The patent owner must file a substantive
case on the merits within 20 days from the date
on which the decision to adopt the precautionary
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measures is issued, otherwise the precaution-
ary order will be cancelled upon the defendant’s
request.

Further, a patent owner who suffers damage due
to infringement of the patent right may claim for
compensation which would cover the damage
caused and the profits generated by the offender
from such infringement.

Moreover, Article 41 of the Patent Law provides
for a criminal punishment of imprisonment for
a period of no less than three months and no
more than one year and/or a fine of no less than
BHD500 and not exceeding BHD2,000, against
anyone who knowingly commits any of the fol-
lowing unlawful acts:

» manufacture, using the manufacturing meth-
od, selling, exhibiting for sale, trade, import
or possession with the intention of trading
of goods that involves infringement upon
patents; or

« displaying on products, advertisements,
marks, packing materials, wrappings or any
similar items, details that give the impression
that they have obtained a patent or form of
benefit.

7.2 Trade Marks

Trade marks are regulated by Law No 6 of 2014
on Approval of the Trade Marks Law (Regulation)
of the GCC (the “TM Law”). Article 2 of the TM
Law defines trade marks as “anything with a dis-
tinctive form such as names, words, signatures,
letters, symbols, figures, titles, seals, drawings,
images, engravings, packaging, pictorial ele-
ments, shapes, colours or groups of colours or
a mixture of them, any mark or group of marks if
used or intended to be used either to distinguish
goods, services of a facility or other facilities or
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to indicate the rendering of a service or the con-
trol of inspection of goods or services.”

A trade mark application is submitted to the
Trade Mark Office at the Industrial Property
Directorate by the applicant if they are a national
of or resident in the Kingdom of Bahrain. Trade
marks cannot be registered if they are free of
any distinctive feature, contrary to public order
or morals, geographical names, copies or imita-
tions of a famous trade mark or likely to mislead
the public.

The protection period of a trade mark is ten
years from the date of application in Bahrain.

Trade Mark Enforcement and Remedies

If the trade mark owner has a justifiable reason
to believe that others are importing goods bear-
ing a similar mark in a way that may confuse
the public, the trade mark owner may submit a
written application to the Customs Directorate
to stop customs releasing these goods. The
trade mark owner has to file a case on the merits
before the competent court within ten working
days from the date of notification of the decision
to stop the customs release for these goods,
otherwise the decisions will be deemed as of
no effect.

In the case of an infringement or to prevent an
imminent infringement, the trade mark owner
may obtain an order from the court to take pre-
cautionary measures to stop such infringement.
The court might order the claimant (ie, trade
mark owner) to provide a suitable bail or a guar-
antee that is sufficient to protect the defendant
and to prevent abuse of the right. The trade mark
owner must file a substantive case on the merits
within 20 days from the date of issuing the deci-
sion to adopt the precautionary measures, oth-
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erwise the precautionary order will be cancelled
upon the defendant’s request.

Further, a trade mark owner who suffers damage
due to infringement of the trade mark rights may
claim for compensation which would cover the
damage caused and the profits generated by the
offender from such infringement.

Moreover, Article 42 of the TM Law provides for
a criminal punishment of imprisonment and/or a
fine on any person convicted of misrepresenting
or imitating a registered mark to mislead or con-
fuse the public, knowingly selling or possessing
with the intention of trading any goods bearing
false or imitated marks, or unlawfully using such
marks or offering services under this mark.

7.3 Industrial Design

Industrial designs are protected by Law No 6 of
2006 on Industrial Drawings and Models (the “ID
Law?”). An industrial drawing or model is defined
as any arrangement of lines and colours and
any coloured or non-coloured three-dimensional
shape.

The industrial drawing and design application is
submitted to the Patent Office by the applicant if
they are a national of or resident in Bahrain. The
industrial drawing or model will be registered if
it is novel and usable in industry or handcrafts,
and must not be disclosed to the public whether
in Bahrain or abroad in any way preceding the
date of filing the registration application.

The industrial drawing and design is protected
for ten years from the date of filing, and this
period can be renewed for a further five years.

In the case of infringement or to prevent an
imminent infringement, the industrial design
owner may obtain an order from the competent
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court to take precautionary measures to stop
such infringement. The court might order the
claimant (ie, industrial design owner) to provide
a suitable bail or a guarantee that is sufficient to
protect the defendant and to prevent abuse of
the right. The industrial design owner must file
a substantive case on the merits within 15 days
from the date of issuing the decision to adopt
the precautionary measures, otherwise the pre-
cautionary order will have no effect.

Moreover, Article 30 of the ID Law provides
for a criminal punishment of imprisonment for
a period of no less than three months and no
more than one year and/or a fine of no less than
BHD500 and not exceeding BHD2,000, against
anyone who knowingly commits any of the fol-
lowing unlawful acts:

+ exploiting, for a commercial purpose, an
industrial drawing or model, which has been
registered, or which is not fundamentally dif-
ferent from it; or

+ selling, displaying for sale, importing from
abroad or acquiring for commercial purposes,
products that infringe on another’s registered
industrial drawing or model or which are not
fundamentally different from it.

7.4 Copyright

Copyright in Bahrain is regulated pursuant to
Law No 22 of 2006 with respect to the Protection
of Authors’ Rights and Attendant Rights Law and
its amendments (the “Copyrights Law”).

The Copyrights Law provides protection to
authors of literary, artistic and scientific works
which can be registered at the Copyrights Pro-
tection Office at the Ministry of Information;
however, it is not common to register works for
copyright in Bahrain because the Copyrights
Law provides for an automatic copyright protec-
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tion without the need for any formal registration
regardless of the value of such works, their type,
the purpose of creating them, and the method
or form of their expression. Copyright protection
lasts throughout the lifetime of a work’s author
plus 70 years after their death.

The owner of copyrighted work has the exclu-
sive rights over the reproduction, translation,
distribution, broadcasting and transmission of
their work to the public and the transfer of its
ownership.

In the case of infringement or to prevent an
imminent infringement, the copyright owner may
obtain an order from the competent court to take
precautionary measures to stop such infringe-
ment. The court might order the claimant (ie, the
copyright owner) to provide a suitable bail or a
guarantee that is sufficient to protect the defend-
ant and to prevent abuse of the right. The copy-
right owner must file a substantive case on the
merits within 20 days from the date on which the
decision to adopt the precautionary measures
was adopted, otherwise the precautionary order
will be cancelled upon the defendant’s request.

Further, a copyright owner who has suffered
damage due to infringement of their trade mark
rights may claim for compensation which would
cover the damage caused and the profits gen-
erated by the offender from such infringement.

Moreover, Article 65 of the Copyrights Law pro-
vides for imprisonment for a period of no less
than three months and no more than one year
and/or a fine of no less than BHD500 and no
more than BHD4,000 for anyone who infringes
upon any copyright whether for material gain
or to achieve a commercial purpose or special
material gain.
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7.5 Others

Databases enjoy protection in accordance with
the Copyrights Law. As for computer software,
the protection of the Copyrights Law is appli-
cable. Article 2 of the Copyrights Law includes
computer software within its protection. Also,
the protection of the Patent Law can apply to
computer software if it is classified as a nov-
el invention which is capable of being applied
industrially.

Trade secrets are protected by Law No 7 of 2003
on Trade Secrets (the “Trade Secrets Law”),
which prohibits disclosure of confidential infor-
mation if it is of commercial value and its legal
holder has taken effective measures to preserve
it.

In the case of infringement or to prevent an
imminent infringement, the trade secret owner
may obtain an order from the competent court
to take precautionary measures to stop such
infringement. The court might order the claimant
(ie, the trade secret owner) to provide a suitable
bail or a guarantee that is sufficient to protect
the defendant and to prevent abuse of the right.
The trade secret owner must file a substantive
case on the merits within 15 days from the date
of issuing the decision to adopt the precaution-
ary measures, otherwise the precautionary order
will be of no effect.

Moreover, Article 7 of the Trade Secrets Law pro-
vides for a criminal punishment of imprisonment
for a period of no less than three months and
not more than one year and/or a fine of not less
than BHD500 and not more than BHD2,000 for
any person who unlawfully discloses, acquires or
uses trade secrets and was aware of their confi-
dentiality or that they were acquired by unlawful
methods.
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8. Data Protection

8.1 Applicable Regulations

Law No 30 of 2018 on the issuance of the Per-
sonal Data Protection Law (PDPL) provides the
statutory framework for personal data protection
in Bahrain.

The PDPL is modelled after the EU’s General
Data Protection Regulation (GDPR) and regu-
lates the processing (broadly defined to include
collection, storing and revealing) of data (ie, per-
sonal data and sensitive personal data) using
means located in Bahrain. The PDPL defines two
main roles with regard to data, that of:

+ data manager — a person who decides (solely
or in conjunction with others) the purposes
and means of processing; and

+ data processor — a person who processes
data for and on behalf of a data manager.

8.2 Geographical Scope

The PDPL applies to (i) individuals or natural per-
sons residing in Bahrain; (ii) organisations with a
place of business in Bahrain; and (iii) people and
organisations that are not present in Bahrain but
that process data using means (independently
or through third parties) available in Bahrain,
unless such processing is solely for the purpose
of passing data through Bahrain.

The provisions of the PDPL become applicable
for foreign entities (ie, entities which do not have
a presence in Bahrain) if such entities process
personal data or sensitive personal data using
means located in Bahrain. The PDPL does not
provide a definition of the term “means”. Taking
a clue from the definition of “personal data” (as
defined in the PDPL), the authors believe that the
term “means located in Bahrain” is to be inter-
preted subjectively, taking into consideration all
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means, including physical and intangible means
at the disposal of the data manager.

8.3 Role and Authority of the Data
Protection Agency

The Ministry of Justice and Islamic Affairs has
been notified as an interim administrative body
that is assuming responsibility for the duties and
powers prescribed for the personal data protec-
tion authority (PDPA) until the establishment of
the PDPA in accordance with the provisions of
the PDPL. The Minister of Justice and Islamic
Affairs assumed the role of the PDPA’s chairman,
and the Ministry’s undersecretary will assume
the role of the PDPA’s executive chairman.

The interim PDPA is vested with the powers to
issue resolutions to implement various provi-
sions of the PDPL and discharge the functions
of the PDPA in the interim. The interim PDPA
has issued multiple draft resolutions for imple-
menting various provisions of the PDPL. Also,
the PDPA is vested with the powers under the
PDPL to investigate violations on its own, at the
request of the responsible minister, or pursuant
to a complaint by a data owner.

The PDPA is also entrusted with the function of
maintaining a register of data protection supervi-
sors and issuing directions to certain data man-
agers to appoint data protection supervisors.

81  CHAMBERS.COM

9. Looking Forward

9.1 Upcoming Legal Reforms

There has been significant discussion surround-
ing the introduction of a corporate income tax
in Bahrain. The details of the regime (eg, tax
rates, deductions, applicability, etc) have not
been determined yet, but the expectation is that
a corporate income tax will be implemented in
Bahrain.
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Introduction

Bosnia and Herzegovina is an emerging Euro-
pean market presenting a unique combination
of business opportunities and challenges. It is
located in the heart of the Balkans and is well
positioned at the east-west crossroads. As it
works towards accelerating its economic devel-
opment and EU integration process, the country
is increasingly becoming an attractive destina-
tion for foreign investors.

Political and Legal Landscape

Bosnia and Herzegovina comprises the Fed-
eration of Bosnia and Herzegovina and the
Republika Srpska, while the Brc¢ko District
enjoys a special status. This political structure
was agreed upon in the 1995 Dayton Peace
Accord. This composition created a complex
legal environment, affecting processes across
various levels of government. Furthermore, rep-
resentatives of the three main ethnic groups
share rights, which often slows down decision-
making processes, which may affect the overall
business climate. However, Bosnia and Herze-
govina aims to accelerate its EU accession and
harmonise its legal framework with the EU’s. The
country received candidate status for member-
ship in the EU and has implemented reforms to
enhance governance and the rule of law, aiming
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to improve the investment climate. Bosnia and
Herzegovina signed its Stabilisation and Asso-
ciation Agreement (SAA) with the EU in 2015,
encouraging reforms.

On 21 March 2024, the European Council start-
ed accession negotiations with Bosnia and Her-
zegovina after granting the country candidate
status on 12 October 2022. It invited the Com-
mission to prepare the negotiating framework.
The Council will adopt it once all relevant steps
outlined in the Commission’s recommendation
are taken.

Economic Overview and Trends

Bosnia and Herzegovina’s economy has devel-
oped unevenly in recent years. Although it has
demonstrated significant resilience in global
economic downturns, the economy has notable
structural challenges, such as high unemploy-
ment, a significant informal sector, and inad-
equate infrastructure. Post-pandemic growth
has been supported by international aid and
increased domestic economic activity.

The average GDP growth rate has been around
3% inrecent years. In 2023, the GDP growth rate
was 1.6%, declining from 3.8% in 2022. This
was primarily due to higher inflation on exter-
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nal demand and domestic private consumption.
Exports increased by 16.5% in 2022 but declined
by 3.5% in 2023. Expectations are that local
demand, especially private consumption, will
become a significant surge factor, supported by
better wages, declining inflation, and improved
employment figures. However, the political stale-
mates may persist. The GDP is expected to rise
moderately in 2024 and 2025.

Several critical sectors of the economy are
showing significant development potential. The
manufacturing sector is expanding and increas-
ingly becoming integrated into global supply
chains. Bosnia and Herzegovina benefits from
its geographic position, ideally located as a
manufacturing hub for exports to the EU and
neighbouring markets. Efforts to enhance export
capacities, especially in automotive parts, tex-
tiles, and furniture industries, open new avenues
for growth and international trade.

Traditionally a significant contributor to the econ-
omy, agriculture remains an area of considerable
potential, offering opportunities in value-added
segments, including organic and sustainable
farming. Supported by agricultural production,
food processing offers substantial opportuni-
ties as part of reindustrialisation efforts, catering
both to domestic and export markets.

New economic trends are also gaining momen-
tum. As new technologies impact diverse sec-
tors, the digital revolution is quickly gaining pace
in Bosnia and Herzegovina. These changes are
most visible in banking, retail, and public servic-
es. The country also boasts a vibrant ICT start-
up scene, supported by a growing network of
technology hubs and incubators, which attract
entrepreneurship and innovation in the sector.
Demand for information technology services,
including software development, cybersecurity,
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and digital marketing, is rising. E-commerce has
seen remarkable growth, especially during and
after the COVID-19 pandemic.

Renewable energy is another area showing sig-
nificant potential, as the country is set to meet
its green objectives as part of the EU accession
process. Investments in solar power and wind
energy, driven by local and international stake-
holders, are rapidly developing. However, the
country’s vast hydroelectric potential remains
the most promising renewable energy source.
Bosnia and Herzegovina’s abundant natural
resources also make it attractive for investments
in mining.

Investments in infrastructure are becoming
increasingly important to sustain future econom-
ic development. Plans for critical projects, which
include vital transport and energy infrastructure,
are a clear opportunity for foreign investors,
potentially through public-private partnerships
on critical projects.

The services sector also shows excellent poten-
tial. Bosnia and Herzegovina is already seen as
an evolving tourist destination. The country’s
beautiful nature and intriguing cultural and his-
torical heritage present opportunities in diverse
niche offers, ranging from environmentally con-
scious to religious tourism.

Other niche financial services are on the rise.
In recent years, Islamic financing in Bosnia and
Herzegovina has emerged as an alternative, giv-
en the country’s religious diversity and strong
economic ties with the Islamic world. Sharia-
compliant products are appearing, including
Murabaha (cost-plus financing), Mudarabah
(profit-sharing), Musharakah (joint venture), and
ljara (leasing) products. The Central Bank of
Bosnia and Herzegovina and other regulatory
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bodies are working on creating a favourable
legal framework and business environment for
expanding Islamic finance in Bosnia and Her-
zegovina.

Investment Environment

Bosnia and Herzegovina is an attractive invest-
ment destination, offering numerous opportu-
nities for doing business. lts key advantages
include well-educated and skilled employees, a
long tradition in a rapidly reemerging second-
ary sector that benefits from abundant natural
resources, and a growing services sector, mainly
retail, transport, and tourism. Agriculture is also
vital to the economy, as Bosnia and Herzego-
vina is a significant producer of wheat, corn, and
fruits.

Bosnia and Herzegovina is keen on developing
its economic co-operation with other countries,
including trade and foreign investment. The Act
on Foreign Direct Investments provides foreign
investors with national treatment, ensuring they
have the same rights and obligations as Bos-
nian residents. Many successful investments
have shown that doing business in Bosnia and
Herzegovina can be profitable.

Foreign direct investment in Bosnia and Her-
zegovina has grown despite recent challeng-
es. According to UNCTAD’s World Investment
Report 2023, FDIs amounted to USD661 million
in 2022, up 12.6% year-on-year and above the
levels recorded before the pandemic.

The legal treatment of foreign investors in Bosnia
and Herzegovina is the same as that of domes-
tic investors. When foreign investors establish
or participate in companies in the market, they
acquire rights, take liability under the same con-
ditions, and enjoy the same status as domestic
ones.
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Foreign legal entities may invest their capital in
a company, bank, or insurance company, start
an independent trader or artisan, and obtain a
concession for using natural resources or other
property of interest to Bosnia and Herzegovina.
Foreign investors can acquire shares and stakes
in existing public and private limited liability
companies.

Moreover, Bosnia and Herzegovina recognises
the importance of attracting foreign investors,
managerial and commercial knowledge and
capital inflow. Therefore, foreign investors are
entitled to guarantees not extended to local
investors. This includes rights acquired through
capital investments that are not reduced by any
law or other regulation.

The Foreign Direct Investments Policy Act of
Bosnia and Herzegovina ensures the freedom
of foreign investors to employ foreign nationals,
subject to the labour and immigration laws, to
freely transfer abroad profits from their invest-
ment in Bosnia and Herzegovina; own real estate
in the country and enjoy the same property rights
as domestic investors. With a few exceptions,
foreign investors are protected from nationali-
sation, expropriation, and requisition measures.
The rights and obligations set forth by the For-
eign Direct Investment Policy Act cannot be ter-
minated by any regulations brought in later. If a
subsequent regulation is more favourable for the
foreign investor, they can opt for the regulation
by which they prefer to be governed.

Bosnia and Herzegovina also seeks to attract
more foreign investment through Free Trade
Zones, allowing foreign entities to invest capi-
tal in specific areas, transfer their profits, and
re-transfer capital. According to the Free Trade
Zones Act of Bosnia and Herzegovina, the users
of free trade zones are exempt from VAT and
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contributions, except those related to wages.
Imports of manufacturing equipment are exempt
from customs and tariffs in these zones. A Free
Trade Zone may be established by one or more
foreign and local natural or legal entities.

Bosnia and Herzegovina is also very interested in
enhancing foreign trade relations and expanding
its trade partnerships abroad. The country has a
diversified trade portfolio, exporting goods like
metals, machinery, and agricultural products.
The European Union and other countries in the
region are crucial trading partners.

In 2023, Croatia, Germany, and Serbia were the
country’s main export partners, accounting for
14.9%, 14.8%, and 13.9% of total exports, fol-
lowed by Austria (9.5%). Top import partners
were Serbia (10.8%), Germany (10.5%), Croatia
(9.9%), and China (8.1%). The EU is the biggest
trading partner, accounting for 65.8% of total
foreign trade.

Bosnia and Herzegovina has ratified double tax-
ation treaties with 38 countries, while it enjoys
bilateral investment treaties with 40 countries.
Bosnia and Herzegovina is part of the Cen-
tral European Free Trade Agreement (CEFTA),
which provides free access to markets across
the Western Balkans region. The country is also
in the process of negotiating to join the World
Trade Organization.

Labour Market

Foreign investors in Bosnia and Herzegovina
benefit from a highly qualified and well-educated
workforce, which gives the country a competi-
tive edge. The education system has tradition-
ally been widely acclaimed, making Bosnia and
Herzegovina workers acknowledged and sought
after, especially in fields such as engineering,
medicine, IT, construction, and agriculture.
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Although unemployment rates remain high, the
labour market is consistently improving. How-
ever, a significant outflow of people seeking
opportunities abroad has resulted in a shrink-
ing workforce. The unemployment rate dropped
to 11.8% in 2023, compared to 12.66% a year
earlier. The main job-creating sectors were trade
and tourism.

This combination of specific labour market con-
ditions allows foreign investors to hire a qualified
workforce for a competitive compensation pack-
age. Due to economic pressures abroad, global
inflation, and improving economic conditions in
the country, there has been a noticeable trend of
employees returning to Bosnia and Herzegovina
over the past two years. Consequently, many
young people are starting their businesses,
contributing to a shift in the local labour market
dynamics.

Taxation

Bosnia and Herzegovina boasts a competi-
tive and structured tax regime that significantly
influences business operations nationwide. The
critical elements of this tax system include VAT,
corporate income tax, and personal income tax,
each designed to facilitate straightforward finan-
cial planning and compliance.

VAT is set at 17%. Corporate income tax is
remarkably low, pegged at 10%, encouraging
business ventures and investments.

Personal income tax rates vary slightly between
the two entities within Bosnia and Herzegovina.
The Federation’s rate is 10%, while Republika
Srpska is somewhat lower at 8%. This tax applies
to all forms of income, including wages, busi-
ness profits, capital gains, and other personal
income. For residents, the personal income tax
applies to income generated worldwide, while
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non-residents are liable only for income within
Bosnia and Herzegovina.

Conclusion

Despite a complex political and regulatory envi-
ronment. Bosnia and Herzegovina has devel-
oped various incentives at all levels to encour-
age foreign direct investment. These include the
rights guaranteed to foreign investors according
to the aforementioned Foreign Direct Investment
Policy Act at the state level, the opportunity to
establish or be a part of Free Trade Zones with
further benefits, and exemption from customs
duties on imported capital equipment. At the
entity level, foreign investors may qualify for tax
benefits, sector-specific incentives, employ-
ment-related benefits, loans, and loan guaran-
tees. Another increasingly attractive option for
foreign investors is public-private partnerships
to support investment and develop much-need-
ed infrastructure projects.
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Other reforms and alignment with EU standards
aim to refine the business climate. For instance,
streamlined business registration processes,
improved corporate governance, and updates
to the bankruptcy legislation are designed to
provide more efficient and transparent proce-
dures for firm incorporation, operations, insol-
vency, and restructuring. Changes in labour
laws focus on improving market flexibility and
reducing unemployment, particularly among
youth. Efforts are underway to reform the social
security system, including pensions and health
insurance, to ensure sustainability and fair-
ness. Furthermore, ongoing efforts to improve
infrastructure, digitalise government services,
enhance the rule of law, and safeguard legal cer-
tainty further enhance the business environment.
By leveraging its key opportunities and tackling
the main challenges, Bosnia and Herzegovina
can position itself as a competitive and attractive
destination for investors in the regional market,
who should engage with local partners and uti-
lise available incentives.
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BOYANOV & Co is widely recognised as a top
law firm for doing business in Bulgaria and
south-eastern Europe (SEE). It has advised on
numerous landmark transactions since 1990
and has earned international and local recog-
nition as a preferred law firm. It is ranked as a
market leader for the excellence of its services,
offered by professionals who can draw on years
of experience. As the founder of the Legal De-
velopment Foundation, it strives to assist in the
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formation of a new generation of modern law-
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plementation of efficient business regulations.
It is the initiator of the South East Europe Legal
Group (“SEE Legal”), the largest and oldest inte-
grated organisation of leading law firms across
12 countries in south-eastern Europe, and of
the Three Seas Legal Alliance, aimed at sup-
porting projects within the Three Seas Initiative.

Mihail Vishanin is counsel at
BOYANOV & Co and has more
than 17 years of experience as a
Bulgarian lawyer. He focuses on
corporate law, M&A, PPP/
concessions and commercial
litigation. He has assisted in high-profile
acquisitions, strategic joint ventures, cross-
border transactions and divestitures, covering
all key types of M&A projects across a range of
industries, including IT, retail, confectionery, life
sciences, healthcare, transportation,
manufacturing, services and media. He
regularly advises leading international and local
corporations, credit institutions and public
entities on commercial operations and
investment projects.



BULGARIA [ AW AND PRACTICE

Contributed by: Stoyan Surguchev, Minhail Vishanin, Stela Sabeva and Violeta Kirova, BOYANOV & Co

Stela Sabeva is a partner and a
head of the IP department at
BOYANOV & Co. She has more
than 17 years of experience in
both contentious and non-
contentious IP work. Her
practice is predominantly focused on IP
litigation and enforcement; unfair competition;
trade marks, and design and copyright
counselling and licensing. She has represented
in court and provided strategic IP advice to a
number of major right holders from a wide
range of industries, including technology,
fashion, entertainment, tobacco, automotive
and pharma. She was appointed to the INTA
Copyright Committee for the 2022-2023
period.

Violeta Kirova is a principal
associate at BOYANOQV & Co
and has more than 25 years of
experience as a Bulgarian
lawyer focused on employment
law. She regularly advises clients
from different industry sectors on all labour law
aspects of their activities, including in the
Bulgarian employment legal system structuring
employment relationships; drafting
employment documentation, including internal
rules and procedures, standard employment or
management agreements; termination and
mass redundancies. She provides
interdisciplinary advice to clients, taking all
possible effects of the employment structure,
including social and medical security and
reputation, into consideration.

BOYANOV & Co

82 Patriarch Evtimii Blvd
1463 Sofia
Bulgaria

Tel: +359 2 805 50 55
Fax: +359 2 805 50 00
Email: mail@boyanov.com
Web: www.boyanov.com

91 CHAMBERS.COM

BOYANOYV & Co.
Attorneys at Law



BULGARIA [ AW AND PRACTICE

Contributed by: Stoyan Surguchev, Minhail Vishanin, Stela Sabeva and Violeta Kirova, BOYANOV & Co

1. Legal System

1.1 Legal System and Judicial Order
Bulgaria has a typical civil law system and judicial
decisions do not form binding case law except
for certain decisions of the Supreme Courts.

The judicial system is based on a “three instanc-
es” model. In addition to the regular courts deal-
ing with civil, commercial and criminal cases,
there are separate systems for administrative
and military justice.

2. Restrictions on Foreign
Investments

2.1 Approval of Foreign Investments
General Approval Regime of Foreign
Investments

A general approval regime of foreign invest-
ments was introduced in Bulgaria in early
March 2024. The regime requires prior review
and approval on national security grounds for
foreign direct investments (FDIs) in certain key
areas of interest for national security purposes.
The approval regime will come fully into force
within six months of the Act coming into force
(ie, September 2024), at which point, the sec-
ondary regulation is expected to be issued. Until
then, the notification and suspension obligations
will not apply to foreign investors.

An FDI is defined as an investment of any kind
by a foreign investor (non-EU investor or EU
entity controlled by non-EU entities) aiming to
establish or maintain lasting and direct links
between the foreign investor and the entrepre-
neur to whom, or the undertaking to which, the
capital is made available, in order to carry on an
economic activity in Bulgaria, including invest-
ments which enable effective participation in the
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management or control of a company carrying
out an economic activity.

An FDl is also the expansion of an existing invest-
ment, including the expansion of the capacity of
an existing enterprise, the diversification of an
enterprise’s production with products not previ-
ously produced, and the establishment of a new
place of carrying out commercial activity; or the
increase in the capital of the investment target,
provided that the shares are acquired by the for-
eign investor. A portfolio (passive) investment is
not an FDI.

The approval regime requires FDIs in the fields
of activity listed in Article 4(1) of the EU FDI
Screening Regulation 2019/452 that trigger the
threshold of EUR2 million or target at least 10%
of the share capital, to be notified and cleared in
advance by a special Interdepartmental Coun-
cil on FDI Screening. Investments by investors,
having non-EU government (public) shareholding
or participation are notifiable, even when below
the investment thresholds, except for some low-
risk countries enjoying preferential treatment (eg,
the United States, the United Kingdom, Canada,
Australia and others).

The preferential treatment of the low-risk coun-
tries is expected to be further regulated in the
upcoming secondary legislation. A requirement
for a minimum 5% non-EU government par-
ticipation applies to a listed investor (a public
company listed on a regulated market) for the
application of this below-thresholds notification
obligation.

The FDI must involve the fields of activity listed
in Article 4(1) of the EU FDI Screening Regulation
2019/452 and/or be aimed at a target engaged
in hi-tech activities. The specific sectors listed
in Article 4(1) (energy, transport, water, health,
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communications, media, etc) are indicative
but not exhaustive, and the FDIs need to have
a potential effect on the critical infrastructure;
critical technologies and dual-use items; sup-
ply of critical inputs, including energy or raw
materials; as well as food security; access to
sensitive information; and the freedom and plu-
ralism of the media. The sectors affected by the
local approval regime are expected to be further
specified in the anticipated secondary legisla-
tion.

In addition, FDIs by Russian and Belorussian
investors, as well as investments in petroleum
and petroleum-based products concerning crit-
ical infrastructure, are explicitly caught by the
local approval regime, irrespective of the com-
mon thresholds. These investments are subject
to mandatory prior notification and approval,
when they trigger the common threshold of
EUR2 million or 10% of the capital of the target.
However, investments by Russian and Belorus-
sian investors, as well as investments in petrole-
um and petroleum-based products, may still be
subject to review at the initiative of the authori-
ties (ex-officio review), including after complet-
ing the investment (ex-post review), even where
they have not triggered the notification obliga-
tion, either because they are below the thresh-
olds, or because they were completed before
the notification obligation came into effect (the
notification obligation will start to apply after
the adoption of the secondary regulation on FDI
screening).

In exceptional cases, the authority also has ex-
post screening powers to review other FDIs on
national security grounds, irrespective of their
value and field of activity.
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Sector-Specific Restrictions on Foreign
Investments

In addition to the general approval regime, cer-
tain sector-specific restrictions apply to foreign
investments of offshore companies from tax
havens, as well as FDIs in the gambling indus-
try and in the acquisition of farmland, but they
are rather limited in scope and effect (see 2.2
Procedures and Sanctions in the Event of Non-
compliance).

2.2 Procedure and Sanctions in the
Event of Non-compliance

General Approval Regime of Foreign
Investments

Foreign investors are required to file an applica-
tion for prior approval to the Interdepartmental
Council on FDI Screening. The application must
be submitted in Bulgarian, with an English trans-
lation, through the local Investment Promotion
Agency, which is responsible for administering
the application procedure. Once the application
form has been filed and approved, it should be
published on the Investment Promotion Agen-
cy’s website. The Agency checks the compli-
ance of the application and the documents sub-
mitted within three days of filing and must notify
the foreign investor of any deficiencies so that
these can be corrected within seven days.

The Interdepartmental Council on FDI Screening
must adopt its decision within 45 days following
the filing or the correction of any deficiencies
in the application. This term may be extended
once, for up to 30 days. The FDI screening
authority may:

« issue approval if the FDI does not affect secu-
rity or public order and is not likely to affect
projects or programmes of interest to the EU;
or
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* issue approval conditional on the perfor-
mance of the following restrictive measures:

(i) restriction of the right of the foreign
investor to acquire up to 20% of the
capital of a company or up to 10%
in the case of a company engaged in
hi-tech industries;

(i) following instructions for personal
data protection, or for safeguarding
information security, etc, upon the
proposal of a competent regulatory
authority; and

(iii) the reservation of special rights in
favour of the state in the decision-
making of the general meeting and
management bodies in the case of
transactions carried out under the
Privatisation and Post-Privatisation
Control Act; or

* prohibit the FDI.

The absence of any decision in the initial or
extended term will be considered tacit uncondi-
tional clearance, permitting the investment.

A foreign investor may incur a fine amounting to
5% of the value of the investment, but not less
than BGN50,000 (approximately EUR25,000)
for failure to comply with the approval regime.
In addition to the fine, the authority may also
impose the restrictive measures necessary to
ensure security or public order, including change
of control, change and/or suspension of activ-
ity, termination of the FDI, or other appropriate
measures, on the foreign investor.

Restrictions on Investments by Offshore
Companies

The 2014 Offshore Companies Act prohibits
companies from certain tax havens and the enti-
ties under their control from directly or indirectly
engaging in 27 different economic activities in
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Bulgaria (mostly in traditionally highly regulated
sectors such as banking and finance, insurance,
gambling, etc). The effective list of tax havens is
limited to five jurisdictions: the US Virgin Islands,
Guam, Christmas Island, Pitcairn and Palau.

There are eight groups of exceptions to the pro-
hibitions, which are also subject to disclosure of
the ultimate beneficial owners of the company
and certain preliminary registrations in the Bul-
garian commercial register.

The consequences of investing in violation of
the Offshore Companies Act vary depending on
the business activity and include measures such
as refusal or revocation of a licence/registration,
voting bans, exclusion from award procedures,
termination of awarded contracts, and monetary
fines.

Restrictions on Foreign Investments in the
Gambling Industry

In line with the 2012 Gambling Act, gambling
operations require a game-specific licence.
Companies from Bulgaria, another member
state of the European Economic Area (EEA) or
Switzerland are generally deemed eligible to
apply for these licences. However, the state-
owned enterprise Bulgarian Sports Totalisator
has a monopoly over all lottery products, except
raffle, bingo and keno games.

Non-EEA/Swiss foreign persons need to invest
at least EUR10 million in other activities in Bul-
garia and create more than 500 jobs to hold an
interest in a locally licensed company, or to own
a four or five-star hotel and operate a casino in it.
Non-compliance with the relevant requirements
may lead to refusal or revocation of the respec-
tive licence.
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Restrictions on Foreign Investments in
Farmland

Non-EEA nationals and legal entities and com-
panies held by them are generally not allowed to
acquire farmland, unless this is expressly permit-
ted by an international treaty. Companies held
by offshore companies, political organisations
or foreign states are also not allowed to acquire
farmland.

Since 2014, EU/EEA citizens have enjoyed
national treatment in respect of the acquisition
of farmland in the country, but there is a general
long-term residence requirement (five years),
creating acquisition barriers even for these per-
sons.

2.3 Commitments Required From
Foreign Investors

An FDI approval may be issued, providing par-
ticular restrictive measures are followed. For
more information, refer to 2.2 Procedure and
Sanctions in the Event of Non-compliance.

The local approval regime for foreign invest-
ments should become operational once the
necessary secondary regulation is adopted. This
must happen within six months of the Act com-
ing into force in September 2024.

2.4 Right to Appeal

Decisions of the Interdepartmental Council on
FDI Screening may be appealed by foreign inves-
tors in court in two instances, based on general
administrative grounds. These grounds include,
among others, material breach of administrative-
specific and/or general procedural rules, con-
tradiction of provisions of substantive law, and
inconsistency with the purpose of the law.
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3. Corporate Vehicles

3.1 Most Common Forms of Legal Entity
Bulgarian law allows for the incorporation of dif-
ferent types of companies. The most popular is
the limited liability company (LLC) and the joint
stock company (JSC). Both can be incorporated
by one or more shareholders who, subject to
certain exceptions, are not liable for the com-
pany’s liabilities.

The minimum registered capital of LLCs is BGN2
(approximately EUR1) and the capital contribu-
tions may be monetary or in kind. The LLC’s
affairs are administered by its manager(s) and
the general meeting of the shareholders. Shares,
however, are not freely transferable and require
approval by the other shareholders. In addition,
there is a highly controversial shareholder expul-
sion procedure for LLCs, which allows a minority
shareholder to expel a majority shareholder in
certain cases.

JSCs are generally preferred by foreign investors
because of their greater flexibility in manage-
ment and decision-making. The minimum capi-
tal is BGN50,000 (approximately EUR25,000).
There are two systems of management: the one-
tier system (with a board of directors) and the
two-tier system (with a supervisory board, and
a management board appointed by the supervi-
sory board). The ultimate managing body is the
general shareholders. Share transfers are nor-
mally unrestricted (unless the articles of associa-
tion provide otherwise).

The simplified corporate governance structure
makes the LLC suitable for fully owned subsidi-
aries and for closely held companies, where it
is unlikely that diverging interests among share-
holders will arise. The more developed corporate
governance structure makes the JSC suitable for
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joint ventures and other structures where share-
holders with potentially diverging interests may
participate and where financial minority inves-
tors may need additional protections, without
the need to be involved in day-to-day manage-
ment.

3.2 Incorporation Process

Both LLCs and JSCs are established by registra-
tion in the commercial register. The incorporation
process includes:

* preparing the documents (resolutions, articles
of association, declarations, etc);

* opening a bank account in Bulgaria and
transferring the share capital to it; and

* registering the company in the commercial
register.

The whole procedure may take two to four
months. The most time-consuming step is usu-
ally opening a bank account because of the
extensive KYC checks banks carry out.

3.3 Ongoing Reporting and Disclosure
Obligations

After their incorporation, companies must dis-
close details of their ultimate beneficial owner(s)
to the commercial register. Approved annual
financial statements must also be filed with the
commercial register by 30 September.

Changes in the corporate details of the company
(eg, management, seat and registered address),
and in the announced corporate documents,
must be filed for registration with the commer-
cial register.

3.4 Management Structures

LLCs have a simple corporate governance struc-
ture, consisting of a shareholder meeting (single
shareholder) with one or more registered man-
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agers whose representative powers cannot be
restricted (except by joint signature rules). LLCs
do not have boards of directors or other collec-
tive operational bodies. Key decisions require
resolution by the shareholders.

In contrast, JSCs are governed by a shareholder
meeting and either a board of directors (one-
tier management system) or a managing board
and supervisory board (two-tier management
system). Super-majorities (two thirds or three
quarters) are required by law for the usual or
extended minority shareholder protections, but
not unanimity. Minority shareholders enjoy cer-
tain enhanced protections, compared to in LLCs.

3.5 Directors’, Officers’ and
Shareholders’ Liability

Liability of shareholders in LLCs and JSCs is lim-
ited to the value of their shares in the company’s
capital, resulting in limited personal liability to
the company’s creditors. Certain exceptions
apply in the case of tax evasion (which could
also extend to the management), and for serious
administrative infringements, such as antitrust
infringements.

There are four main types of liability that are rel-
evant for a director or officer of a company:

» civil liability — liability for damages towards
the company or third parties;

+ administrative liability — many laws contain
sanctions (mainly fines) for the company or
its management (eg, for breaches of employ-
ment and accounting legislation); in certain
cases, representatives may also be held liable
for tax evasion on the part of the company;

« criminal liability — there are various forms and
types of criminal liability; and

« disciplinary liability — applicable only to per-
sons under employment contracts.
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4. Employment Law

4.1 Nature of Applicable Regulations
Employment relationships are regulated by laws,
including the Bulgarian Labour Code (LC), col-
lective labour agreements, and internal rules,
policies and orders of employers. The LC sets
minimum standards and most of its provisions
are mandatory and may not be waived by the
employee.

4.2 Characteristics of Employment
Contracts

Employment contracts should be in writing and
cover, among other things, the following particu-
lars:

* place of work;

* position name and work description;

+ employment term;

« duration of the basic and extended paid
annual leave and additional paid annual leave;

« notice period for termination (should be equal
for both parties);

* basic monthly salary and permanent addi-
tional labour remuneration, and frequency of
payment; and

« duration of the working day or working week.

Employers must notify the National Revenue
Agency of the employment contract within three
days of its execution. The reporting procedure
will change in June 2025 with the implementa-
tion of electronic labour books listing employ-
ees. Employment contracts are deemed con-
cluded for an indefinite term unless expressly
agreed otherwise. Employment contracts for a
fixed term may be concluded only in exceptional
cases.

The employment contract may be for full-time
or part-time work.
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4.3 Working Time

The normal working time is eight hours a day
within a five-day working week. The maximum
working week is 40 hours. There are special pro-
visions for specific types of work such as night
and shift work, for employees under 18 years
old, etc.

The normal working time cannot be extended
except as provided for by the law in the follow-
ing cases.

* Prolongation of working time: for production
reasons, the employer may extend the work-
ing time on some working days and compen-
sate for it on other working days, subject to
certain requirements.

Open-ended working hours: due to the spe-
cial nature of the work, the employer, after
consultation with the trade union organisa-
tions and employees’ representatives, may
establish open-ended working hours for cer-
tain positions where, if necessary, employees
may need to continue to perform their duties
after normal working time.

Overtime work: this is done, by order or with
the knowledge of (and with no objection
from) the employer or the respective superior,
by an employee beyond the fixed working
time. As a rule, overtime work is forbidden,
except in certain cases exhaustively listed

in the LC (eg, for emergency repair on work-
ing premises of machinery or other equip-
ment, for completion of work that cannot be
performed within normal working time, or

for performance of intensive seasonal work).
Overtime work is paid at a higher rate, may
not exceed certain limits and is prohibited for
certain categories of employees (eg, pregnant
women). The employer keeps a special book
to account for overtime work, and overtime
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work must be notified to the labour inspector-
ate by 31 January of the following year.

4.4 Termination of Employment
Contracts

The procedure and grounds for termination of
employment contracts are not freely negotiable
between the parties. Termination of employment
is heavily regulated and is only permitted with
cause and after procedural requirements spe-
cific to that cause have been followed. Failure
to observe the applicable grounds and pro-
cedure may result in a court dispute whereby
the termination is found unlawful, involving the
reinstatement of the employee to their previ-
ous position and the obligation of the employer
to pay compensation to the employee for the
period of unemployment, but not for more than
six months.

Permissible termination grounds are listed
exhaustively in the LC and include but are not
limited to the following.

+ Termination by either party without notice:
permissible upon expiry of the contractual
term; in the case of inability of the employee
to perform the assigned job because of ill-
ness resulting in permanent disability (invalid-
ity); and in other cases.

+ Termination by the employer with notice:
permissible in the case of closure of the
enterprise or staff cuts; reduction in the vol-
ume of work; work stoppage (for more than
15 days); lack of efficiency in the employee’s
performance at work; entitlement to old-age
pension; and in other cases.

+ Termination by the employer without notice:
permissible in the case of prohibition from
practising the profession or from occupying
the position by virtue of a court or administra-
tive decision; in cases where an employee
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refuses to take a medical examination pre-
scribed for the job offered; in disciplinary
dismissal cases; in cases of incompatibility
(employee is unfit/unable to do the job); and
in other cases.

+ Termination by the employee with notice: an
employee may terminate the employment
contract at will without giving specific rea-
sons.

« Termination by the employee without notice:
permissible in the case of delay in payment of
remuneration; illegal alteration of the employ-
ment contract by the employer; and in other
cases.

+ Termination by mutual consent — there are
two main options: (i) termination without
payment of termination compensation; or (ii)
termination at the initiative of the employer
against payment of compensation amounting
to not less than four months’ wages (based
on the employee’s wages for the last month).

Regardless of the grounds for termination, the
employer must notify the National Revenue
Agency within seven days of the effective ter-
mination date.

4.5 Employee Representations

All employees in a company form the employ-
ees’ general meeting. Where a company (LLC or
JSC) has more than 50 employees, their repre-
sentatives are allowed to participate at the gen-
eral meetings of shareholders without the right
to vote.

The employees’ representatives may be elect-
ed by the employees’ general meeting. The LC
recognises two types of employees’ representa-
tives: one of them may be elected regardless of
the head count of the company (under Article 7
of the LC) and the other may be elected only in
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enterprises meeting certain head count thresh-
olds (under Article 7a of the LC).

Employers and employees’ representatives
may establish the procedures for consultation
and information through a separate agreement,
unless and as long as the consultation and infor-
mation procedural rules are provided by law (eg,
in the case of mass dismissals or transfer of
undertaking).

Where there are elected employee representa-
tives under Article 7a of the LC, the employer
must provide them with information regarding:

« the recent and probable development of the
enterprise’s activities and economic situation;

« the situation, structure and probable develop-
ment of employment within the enterprise and
regarding any anticipatory measures envis-
aged, in particular where there is a threat to
employment;

+ the number of employees commissioned by
an enterprise providing temporary work, or its
intentions to make use of such employees;
and

* possible substantial changes in work arrange-
ments, including the introduction of work at
home and remote work.

After providing this information, the employer
must hold consultations on the situation, struc-
ture and probable development of employment
within the enterprise and regarding any antici-
patory measures envisaged, in particular where
there is a threat to employment; the number of
employees commissioned by an enterprise pro-
viding temporary work, or its intentions to make
use of such employees; and possible substan-
tial changes in work arrangements, including the
introduction of work at home and remote work.
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The employer may refuse to communicate
information or undertake consultation when the
nature of such information might seriously harm
the functioning of the enterprise or the legitimate
interests of the employer.

5. Tax Law

5.1 Taxes Applicable to Employees/
Employers

Tax Residence of Individuals

Irrespective of citizenship, an individual is con-
sidered a Bulgarian tax resident if they fulfil one
or more of the following criteria:

+ the individual has a permanent address in
Bulgaria; or

* resides in Bulgaria for more than 183 days in
any 12-month period; or

+ the individual is assigned abroad by a Bulgar-
ian company or the state; or

* the centre of their vital interests is in Bulgaria.

Any other individuals are foreign tax residents.
While Bulgarian tax residents are taxed in Bul-
garia on their global income, foreign tax resi-
dents are taxed only on income of Bulgarian ori-
gin as provided by law, subject to any applicable
double taxation treaty (DTT).

Any income derived from employment and paid
by an employer considered a tax resident in Bul-
garia to Bulgarian tax residents or foreign tax
residents for employment undertaken in the ter-
ritory of Bulgaria is subject to personal income
tax at the flat rate of 10%.

Social Charges

The total national insurance contribution rate
(social security and health insurance) is 32.7%
to 33.4% (of which 18.92% to 19.62% is pay-
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able by the employer and 13.78% is payable by
the employee).

The above rates are applicable to Bulgarian
nationals, as well as to EU/EEA nationals who
are subject to Bulgarian social security contri-
butions. Non-EU/EEA nationals are also subject
to these contributions under certain conditions,
except for health insurance contributions (unless
they have a permanent residence permit for Bul-
garia).

The minimum insurance base varies. The maxi-
mum monthly insurance base is limited to
BGNS3,750 (approximately EUR1,900 per fixed
exchange rate).

The above taxation and insurance contribution
rules apply also to individuals working under
management service contracts (managers or
controllers of companies).

5.2 Taxes Applicable to Businesses

As a rule, a company is resident in Bulgaria for
corporate tax purposes if it is incorporated in
Bulgaria.

Permanent Establishment (PE)

PEs of foreign tax residents (eg, branches),
although not separate legal entities, are treated
as such for tax and accounting purposes as
Bulgarian corporate tax residents. A PE repre-
sents a fixed place (owned, rented, or otherwise
used) at which a foreign entity partly or wholly
conducts business in Bulgaria (DTTs may apply
different definitions for their purposes).

Taxation of Corporate Income

The worldwide profit of a Bulgarian resident
company is subject to corporate income tax
(CIT) at the rate of 10%. Other companies are
taxed for income with a source in Bulgaria
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including if the income is derived through a PE.
If not, the income may be subject to withhold-
ing tax (WHT). A branch (a PE) of a non-resident
company will therefore be subject to CIT at the
standard rate of 10% and, should such non-res-
ident company receive other taxable incomes
that are not related to its PE, these incomes may
be subject to a separate WHT at the rates estab-
lished by law or by the respective DTT.

From 1 January 2024, Bulgarian entities within
the scope of the so-called global minimum tax
will be subject to a minimum effective tax rate of
15%. The EU Global Minimum Tax Directive and
implementation of Pillar Two of the OECD have
been transposed into Bulgarian law through new
and complex rules introduced in the Bulgarian
CIT Act. The effective tax rate is calculated on an
aggregate basis for all entities in each jurisdic-
tion and top-up taxes are due where the effec-
tive tax rate for a jurisdiction is below 15%.

Alternative taxation regimes apply in the gam-
bling industry and for the maritime merchant
shipping industry.

One-Off Taxes
The following corporate expenses are subject to
a one-off tax of 10%:

* representative expenses related to a com-
pany’s business;

* social expenses provided to employees in
kind; and

+ expenses in kind related to the private use of
company assets.

Withholding Taxes (WHT)

A company that is a Bulgarian tax resident must
deduct WHT on payments made to non-resi-
dents of dividends; liquidation quotas; interest
and royalties; fees for technical services; fees for
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the use of properties, under operating leasing,
franchising and factoring agreements; and man-
agement fees. The WHT rates are between 5%
and 10% unless a DTT provides for a lower rate.

Value Added Tax (VAT)
The standard VAT rate for Bulgaria is 20%. A
reduced VAT rate of 9% applies to:

« particular tourist services;

* baby foods and hygiene products; and

* books and physical or electronic periodicals
such as newspapers and magazines.

Other reduced rates are applied for limited time
periods (eg, 9% rate for general tourist and res-
taurant and catering services until the end of
2024).

0% VAT rate is also applied to intra-community
supplies, exports of goods to countries outside
the EU, the international transport of goods, and
supplies of goods and services related to ves-
sels and aircraft.

Certain supplies are VAT-exempt (eg, sale of
land; leasing of residential property to individu-
als; and financial, insurance, gambling, educa-
tional and health services).

The mandatory VAT registration is triggered upon
certain conditions (eg, reaching a statutory reg-
istration threshold of BGN100,000 per annum).
From 1 January 2025 the VAT registration thresh-
old will be increased to BGN166,000 (approxi-
mately EUR83,000). Voluntary VAT registration
is also possible. VAT reporting is organised on a
monthly basis.

Excise Duties

Excisable products comprise petrol and diesel
fuel, liquefied petroleum gas, heavy oil, kerosene,
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beer and spirits, tobacco and tobacco products,
and electricity. Excise duties are charged as a
percentage of the sales price or customs value
or as a flat amount in Bulgarian lev per unit (or
per other quantity measures, depending on the
type of excisable good).

Taxation of Real Property

Each municipal council determines an annual
property tax rate in the range of 0.01% to 0.45%
of the tax value of the immovable properties
(land and buildings) in the municipality, payable
by the owners of the property.

Transfer Tax

A transfer tax is due on the value of transferred
real estate or motor vehicles. The rate of the tax
is between 0.1% and 3% and is determined by
each municipal council for the territory of the
relevant municipality.

Insurance Premium Tax

A tax of 2% is levied on all insurance premiums
paid under insurance agreements covering risks
insured in Bulgaria. Certain premiums (eg, for life
insurance, aircraft and international transport)
are exempt. Insurance companies deduct the
tax and remit it to the budget.

5.3 Available Tax Credits/Incentives
Tax incentives are provided for by law and
include the following main incentives.

« Exemption from CIT: collective invest-
ment schemes admitted to public offering
in Bulgaria, national investment funds and
alternative investment funds set up for the
implementation of financial instruments under
funding agreements under Article 38(7) of
Regulation (EC) No 1303/2013, and special
purpose investment companies are exempt
from CIT. Certain organisers of games of
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chance are also exempt from CIT for this
activity.

* Incentives for hiring unemployed personnel:
companies employing unemployed individu-
als (eg, persons registered as unemployed for
more than one year or unemployed persons
who are at least 50 years old or have reduced
working capacity) for at least 12 consecutive
months are entitled to reduce their taxable
profit by the amounts paid in remuneration
and social and health security contributions
during the first 12 months of employment.

+ Social and health insurance funds: if estab-
lished by law, these may be allowed to retain
50% of their corporate tax.

« Tax relief for manufacturing activities in
municipalities with an unemployment rate
above the national average: companies are
entitled to retain up to 100% of their corpo-
rate tax in respect of taxable profit derived
from manufacturing activity performed in
municipalities with a rate of unemployment
of 25% or more than the national average,
subject to certain other conditions.

5.4 Tax Consolidation

Bulgarian law does not provide for tax consoli-
dation. Companies pay tax on their individual
profits on a standalone basis.

5.5 Thin Capitalisation Rules and Other
Limitations

The CIT Act provides for thin capitalisation rules.
Overall, thin capitalisation rules do not apply if
the debt-to-equity ratio does not exceed 3:1.
The tax deductibility for interest expenses that
exceed interest income is restricted to 75% of
the accounting result of the company, exclusive
of interest income and expense. When the tax-
able result of a company before including inter-
est income and expenses is a loss, none of the
net interest expense will be deductible for tax
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purposes. The thin capitalisation regulations do
not apply to interest on bank loans and interest
under financial lease agreements, unless in the
case of related parties.

Interest expenses which are not deductible in
a particular year due to the thin capitalisation
regulations, may be deducted from the taxable
financial result within the following years.

5.6 Transfer Pricing

Under Bulgarian law, companies must apply the
arm’s length principle to prices at which they sell
or buy goods, services and intangibles to and
from related parties. Bulgarian transfer pricing
rules follow the OECD Transfer Pricing Guide-
lines.

If prices for the supply of goods or services or
interest over loans differ from the market stand-
ard, they would deviate from the arm’s length
principle. The market prices are determined by
specific methods (eg, comparable uncontrolled
price method; resale price method; cost-plus
method; etc).

Companies should generally be able to dem-
onstrate that the transactions with their related
parties are in line with the arm’s length principle.

5.7 Anti-evasion Rules

The general anti-evasion rules are stipulated
under the CIT Act. One of them is that if related
parties enter into commercial and financial rela-
tionships under terms affecting the tax base and
differing from the terms between unrelated par-
ties, the tax base is determined and taxed under
the terms applicable between unrelated parties.
Furthermore, if transactions (including between
unrelated parties) are concluded under terms
leading to tax evasion, the tax base is deter-
mined by ignoring the tax evasion aspects.
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The CIT Act provides for certain examples of tax
evasion (eg, substantial excess of production
inputs and other production costs; gratuitous
use of assets; interest-free loans; and charging
for services not actually performed).

If a transaction is concealed by a fictitious trans-
action, the tax liability is assessed under the
terms of the concealed transaction.

6. Competition Law

6.1 Merger Control Notification

The local merger control rules are triggered
where a transaction constitutes a “concentra-
tion” within the meaning of the Bulgarian Protec-
tion of Competition Act (PCA) and the relevant
domestic turnover thresholds are met.

As a rule, concentrations are notifiable to the
Commission for the Protection of Competition
(CPQ), if they are not within the competence
of the European Commission. “Concentration”
under the PCA is in place in case of change of
control on a lasting basis and specifically:

« in the case of the merger or amalgamation of
two or more previously independent under-
takings; or

* where one or more persons, already control-
ling at least one undertaking, acquire con-
trol, directly or indirectly, in respect of other
undertakings or parts of them, via acquisition
of shares or property, by contract or by any
other means.

Joint ventures (JVs) performing on a lasting basis

all the functions of an economically autonomous
entity would also constitute a concentration.
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A change of control assessment would require
consideration of both the law and facts. Gener-
ally, the substantive test is whether the transac-
tion will result in the ability to exercise decisive
influence over an independent undertaking by
means of the right of veto on one or more of the
strategic decisions of the company (eg, approval
of the budget and business plans, and appoint-
ment of senior management).

In Bulgaria, there is currently no market-share
notification threshold. The quantitative criterion
is based on domestic turnover thresholds and a
transaction is subject to mandatory prior notifi-
cation and clearance by the CPC where:

+ the combined aggregate annual turnover of
all the undertakings participating in the con-
centration in the territory of Bulgaria during
the preceding financial year exceeds BGN25
million; and

« either the total annual turnover of each of at
least two of the undertakings participating in
the concentration in the territory of Bulgaria
during the preceding financial year exceeds
BGNS million; or

« the total annual turnover in the territory of
Bulgaria during the preceding financial year
of the entity subject to acquisition (the target)
exceeds BGN3 million.

6.2 Merger Control Procedure

The merger control assessment by the CPC
is made upon notification from the party/par-
ties acquiring control. Initially, the CPC con-
ducts a preliminary review of the notification for
completeness within five working days and, if
necessary, requires additional information and
documents. Once the notification is considered
complete, the chairperson of the CPC initiates
proceedings (a brief notice is published on the
website of the CPC).
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Phase | (Accelerated) Review Process

For most mergers, the CPC carries out an accel-
erated review process in the so-called “Phase
1” proceeding that is to be completed within
25 business days. At this stage, the CPC may
send formal requests for information (RFIs) to the
notifying party, as well as to its major competi-
tors, suppliers and customers, which stop the
clock. RFls are normally sent to the parties’ main
competitors, suppliers and customers in cases
of “significantly affected markets” arising out of
the concentration, which are considered to be in
place if there is: (i) a horizontal overlap resulting
in a combined market share of 15% or more;
or (ii) a vertical overlap or conglomerate effect
resulting in an individual or combined share of
25% more in any affected product markets.

Usually, the overall process during Phase | takes
six to eight weeks after submission of the noti-
fication.

After the Phase | review, the CPC is to issue a
decision by which it:

+ declares that the transaction is not a concen-
tration or does not fall within the scope of the
mandatory merger control regime (negative
clearance); or

» clears the transaction unconditionally; or

» clears the transaction subject to commit-
ments by the parties; or

« initiates in-depth (Phase Il) proceedings on
the case.

Phase Il (In-Depth) Review Process

If during the Phase | proceedings, the CPC con-
cludes that the concentration may significantly
impede effective competition in the relevant
market, it may initiate an in-depth (Phase Il
investigation of the case.
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The Phase Il investigation should be completed
within 90 business days. In certain cases, this
period may be extended (eg, for more complex
cases by an additional 25 business days, and
in the case of remedies offered by the parties,
automatically by another 15 business days).

The actions following the initiation of a Phase Il
investigation follow a similar path to those under
the Phase | proceedings. Interested third parties
may submit observations within 30 days follow-
ing the Phase Il opening decision.

At the end of the review, the CPC will either issue
an unconditional clearance, or adopt a statement
of objections to the notifying party. The parties
will have a right to respond to the statement of
objections and be heard in an open hearing.

At the end of the Phase Il investigation, the CPC
will issue a decision by which it:

+ approves the transaction unconditionally; or

« approves the transaction subject to condi-
tions and obligations; or

« prohibits the transaction.

6.3 Cartels

Bulgarian legislation on prohibited agreements,
decisions and concerted practices is almost
entirely based on EU legislation. EU competition
law applies in parallel with Bulgarian competi-
tion law in this area, if a prohibited agreement,
decision or concerted practice can affect trade
among EU member states.

Agreements among independent undertakings,
decisions of associations of undertakings, as
well as concerted practices among two or more
independent undertakings, which have as their
object to effect the prevention, restriction or
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distortion of competition, are prohibited and are
deemed to be automatically void.

This prohibition covers cartels (agreements
between competitors that eliminate or reduce
competition by fixing prices, by allocating cus-
tomers or suppliers, or by restricting output or
innovation), as well as less critical agreements,
among competitors (horizontal agreements) or
non-competitors (such as agreements among
various undertakings on the production and sup-
ply chain — vertical agreements), that are capable
of reducing competition.

Cartels are the most critical and heavily penal-
ised types of infringements in this category. They
include infringements such as bid rigging, mar-
ket partitioning and customer allocation among
competitors, quota agreements and other forms
of output or capacity limitation among competi-
tors. Other anti-competitive agreements that are
caught within the scope of prohibited activities
include vertical price fixing, exclusive, selective
distribution, territorial restrictions on resales, and
others.

Both EU and Bulgarian law provide for exemp-
tions to the prohibition. EU and Bulgarian law
block exemptions, exempt whole classes of
agreements, decisions and concerted practices,
subject to certain conditions (eg, limits of market
share and absence of hardcore restrictions).

Certain agreements, decisions or concerted
practices may be exempt from the prohibition
on an individual basis, subject to the fulfiiment
of specific criteria.

6.4 Abuse of Dominant Position

Dominance, under EU and Bulgarian law, is
deemed to be the position of market power of
an undertaking that is substantially independ-
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ent from its competitors, suppliers and ulti-
mately from consumers. A dominant company
is not sufficiently competitively constrained in its
market conduct by other players in the market.
A monopoly is an extreme form of dominance,
where there is only one player in the relevant
market, and under Bulgarian law a monopoly
can only be established by law.

Various factors may be used to assess whether
an undertaking is dominant, but the primary
one is market share. Other factors which may
be relevant include holding a market advantage
that cannot easily be replicated, market stabil-
ity, technology change, entry barriers, and the
strength of competitors.

Dominance is not in itself prohibited. Bulgarian
and EU law prohibit the abuse of dominance,
being any conduct by a dominant undertaking
that is capable of restricting competition and
thereby negatively affecting consumers.

Abuses are normally divided into two main cat-
egories:

+ exclusionary abuses — conduct of the domi-
nant undertaking that prevents other market
players from entering or expanding into the
market or excludes them from the market (eg,
below-cost pricing, leveraging dominance
from one market into another, and unjustified
refusals to supply or purchase); and

+ exploitative abuses — conduct that extracts an
unfair advantage from the dominant position
of the undertaking (eg, excessive pricing and
price discrimination).
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7. Intellectual Property

7.1 Patents

Patents are granted for inventions in any techni-
cal field which are new, involve an inventive step
and are industrially applicable. Certain subject
matter is not patentable (eg, discoveries, scien-
tific theories and mathematical methods).

The duration of a patent is 20 years after filing,
subject to payment of annual maintenance fees.
Bulgarian law also envisages registration of util-
ity models subject to a ten-year duration. The
test of inventiveness for a utility model is lower
than for a patent.

Patent applications are filed with the Bulgarian
Patent Office (BPO) and must contain a descrip-
tion of the invention, drawings (if applicable),
claims and an abstract of the invention. If the
statutory requirements are met and the fees are
paid, the BPO issues a decision granting the
patent.

The patent owner may bring civil proceedings
against any infringement of the patent, request-
ing the court to, among other things:

* issue injunctions prohibiting the continuation
of the infringement;

+ order the destruction of the infringing goods
and, in certain cases, the means for commit-
ting the infringement; and

« award compensation for damages.

7.2 Trade Marks

A trade mark is defined as consisting of any
signs, in particular words, including personal
names, or designs, letters, numerals, colours,
the shape of goods or of the packaging of
goods, or sounds, provided that the signs are
capable of:
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« distinguishing the goods or services of one
undertaking from those of another undertak-
ing; and

* being represented on the register in a man-
ner enabling the competent authorities and
the public to determine the clear and precise
subject matter that is being afforded protec-
tion.

The initial trade mark registration is granted for
a period of ten years and may be renewed for a
fee for consecutive ten-year terms indefinitely.
If the trade mark is not used for a period of five
years, the registration may be revoked.

To register a trade mark, an application has to
be filed with the BPO describing the trade mark
and listing the goods and/or services covered, in
line with the Nice Classification. The BPO exam-
ines the application and publishes it in an official
bulletin. After this, third parties are entitled to file
opposition proceedings within three months. If
no oppositions are filed or if the oppositions are
rejected, the trade mark can be registered.

The registered trade mark confers on the propri-
etor exclusive rights of use. In cases of infringe-
ment, the proprietors may file civil claims before
the Sofia City Court. The available remedies are
the same as those described above for patents
(see 7.1 Patents). It is also possible to apply for
an injunction against intermediaries. In addition,
trade mark infringement may constitute a crimi-
nal offence punishable with a fine and imprison-
ment for up to six years.

7.3 Industrial Design

Industrial design is defined as every new exter-
nal appearance of an article, which is distin-
guished by its shape, pattern, ornamentation,
combination of colours or other elements, suit-
able for reproduction by industrial methods. A
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design can be protected only to the extent that
it is new and has individual character.

Designs are registered for a period of ten years
after filing subject to renewals, for a fee, for up
to 15 years in total. The industrial design rights
arise by registration at the BPO as of the date
of filing. Registration applications are examined
for compliance with formal requirements but the
BPO does not check the novelty and individual
character of the design in substance.

The holder of a registered design may use it to
stop third parties from copying or using it. The
use of a design covers the making, offering for
sale, placing on the market or use of a product
in which a protected design is incorporated or
to which it is applied, as well as the importing,
exporting or stocking of the products for those
purposes. Any commercial use without the con-
sent of the holder is an infringement. Infringe-
ment actions may be brought before the Sofia
City Court. The available remedies are the same
as those for patents (see 7.1 Patents).

7.4 Copyright

Bulgarian law recognises copyright protection
for any literary, artistic and scientific work result-
ing from a creative endeavour and expressed by
any mode and in any objective form. Copyright
consists of economic rights and moral rights.
Copyright holders may grant exclusive/non-
exclusive licence for use for a period of time not
exceeding ten years.

Copyright protection arises from the moment
the work is created (no registration is required)
and lasts for a period of 70 years after the death
of the author, subject to certain exceptions (eg,
computer programs are protected for 70 years
following their publication).
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In cases of infringement, the holder of the copy-
right may file a civil lawsuit before the competent
district court and claim, among others, the fol-
lowing remedies:

* an injunction prohibiting the continuation of
the infringement;

+ the seizure and destruction of illegally pro-
duced copies of the work; and

« compensation for damages.

Copyright infringements may also constitute
criminal or administrative offences subject to
respective penalties and fines.

7.5 Others

The law also grants protection for databases, in
particular for the individuals or entities who have
taken the initiative and the risk of investing in
the collection, verification or use of the content
of a database if this investment is substantial.
The database maker has a specific right to pro-
hibit the extraction of the content of the data-
base onto another medium and the reuse of the
content of the database by disclosure (including
by distribution of copies, renting or provision by
digital means).

Trade secrets are protected under the Protection
of Trade Secrets Act which transposes the provi-
sions of Directive (EU) 2016/943 on trade secrets
into Bulgarian law.

8. Data Protection

8.1 Applicable Regulations

The main legislative act governing personal
data protection in Bulgaria is Regulation (EU)
2016/679 (also known as the “GDPR”). The
GDPR is supplemented by the Bulgarian Per-
sonal Data Protection Act of 2002, which ensures
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its effective enforcement, contains a few locally
specific rules, and implements Directive (EU)
2016/680.

Directive (EU) 2002/58/EC concerning the pro-
cessing of personal data and the protection of
privacy in the electronic communications sec-
tor (the “e-Privacy Directive”) is transposed in
Bulgaria in the Electronic Communications Act
with respect to its rules on direct marketing, and
in the Electronic Commerce Act regarding the
rules on cookies, subject to certain transposition
deficiencies.

Sector-specific legislation (eg, for employment,
electronic communications, health, gambling
and private security) also contain data protec-
tion rules.

8.2 Geographical Scope

The GDPR applies to the processing of personal
data in the context of the activities of an estab-
lishment of a company in the EU, regardless of
whether the processing takes place in the EU.

The GDPR also applies to companies not estab-
lished in the EU where their respective process-
ing activities are related to the offering of goods
or services to data subjects in the EU, or where
they monitor the behaviour of data subjects in
the EU.

There are no locally specific regulations in that
respect.

8.3 Role and Authority of the Data
Protection Agency

The Commission on Personal Data Protection is
the local authority enforcing the applicable data
protection rules. Its main tasks are outlined in
the GDPR and include, among other things,
monitoring and enforcing the GDPR, promoting
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public awareness on issues related to personal
data protection, advising other public bodies,
providing information to data subjects, han-
dling complaints, conducting investigations and
imposing sanctions for non-compliance.

In addition, the Commission may adopt sec-
ondary legislation on data protection and issue
guidelines on the application of the GDPR in light
of the local legal framework.

The Commission on Personal Data Protection is
also the competent national authority under the
Whistleblowing Directive (EU) 2019/1937.

9. Looking Forward

9.1 Upcoming Legal Reforms

Due to political instability in Bulgaria in the
last two years and the inability to elect a sta-
ble parliamentary majority and form a regular
government, the state budget for 2023 was not
adopted until the end of 2022. Therefore, if the
current parliament manages to approve the state
budget for 2023, certain tax laws are going to
be amended.

Most changes (if any) in the tax legislation
are expected to be focused on reducing the
budget deficit for 2023 and keeping it within
the framework needed for Bulgaria’s accession
to the Eurozone. Nevertheless, permanent tax
increases are unlikely although an increase in
the standard VAT rate from 20% to 22% cannot
be ruled out.

The secondary regulation on the implementation
of the approval regime for foreign investments
is expected to be adopted in September 2024.
However, there is uncertainty over the exact
timing. The approval regime will come fully into
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force once this secondary regulation is issued.
Until then, the notification and suspension of
obligations will not apply to foreign investors.
For more information, see 2.1 Approval of For-
eign Investments.
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A Snapshot of Bulgaria

Bulgaria is a medium-sized country located in
South-Eastern Europe (SEE), with a population
of approximately 6.7 million people. It has been
a member of the European Union since 2007 and
the North Atlantic Treaty Organisation (NATO)
since 2004. The Bulgarian economy has shown
remarkable resilience in the face of a series of
challenges.

The outlook is clear: growth will resume and
inflation will continue to decline. The country’s
gross domestic product (GDP) reached USD101
billion in 2023, representing an annual growth
rate of 1.8% (down from 3.9% in 2022). The rate
of inflation continues to decline, with an aver-
age of 8.6% in 2023 down to 3.1% in March
2024, with energy and food prices accounting
for most of these falling inflation figures. Growth
is expected to accelerate in 2024, and inflation
is expected to continue falling.

The Bulgarian economy is generally sensi-
tive to global trends and events, which means
that external developments can have a notable
impact on Bulgarian businesses. Over the com-
ing months and years, a number of international
factors are likely to influence the Bulgarian busi-
ness landscape.

Entry into the Eurozone

One of the most significant developments on the
horizon is Bulgaria’s anticipated entry into the
Eurozone in 2025. Bulgaria has already initiated
preparations for this transition, including the
enactment of legislation to facilitate the process.
Joining the Eurozone could boost confidence in
the Bulgarian economy, as well as result in a
reduction in debt servicing costs for both the
government and businesses, and the realloca-
tion of funds to various social or investment pro-
grammes.
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For example, it is estimated that Bulgaria is cur-
rently losing approximately EUR1 billion annually
as a consequence of its economy not yet having
fully transitioned to the euro.

Integration into the Schengen area

The ongoing integration of Bulgaria into the
Schengen area represents another key factor
influencing the business landscape, with poten-
tial benefits including increased trade and tour-
ism. In 2011, in the Schengen evaluation reports,
the European Commission confirmed that Bul-
garia had met all the requirements to become
a fully fledged member of the Schengen area.
On 31 March 2024, Bulgaria became a Schen-
gen member state in accordance with a politi-
cal agreement within the EU, with the Schengen
rules consequently applying to the country.

This entailed the issuance of Schengen visas.
However, controls were only lifted at internal air
and sea borders. In practical terms, this meant
that Bulgaria had only joined the Schengen area
by air and sea. The Council of the EU has yet to
issue a decision regarding the establishment of
a date for the lifting of checks at internal land
borders between Bulgaria and the other Schen-
gen countries.

It was anticipated that Bulgaria would join the
Schengen area for land travel before the end of
2024, which would have resulted in the elimina-
tion of border controls on the country’s roads
and railways. However, recent political turmoil
is likely to delay this.

The Russia-Ukraine conflict

The ongoing conflict in Ukraine continues to
influence the region, and Bulgaria is notimmune
to its effects. While Bulgaria does not face the
direct impacts of the war such as bombings
or large influxes of refugees, the war’s pres-
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ence is felt in various other ways, including the
increased dissemination of Russian propaganda
and the influence of external actors in public life.
The political landscape has experienced some
instability, reflecting the broader regional ten-
sions.

Initial optimism in 2023 that the war would
come to an end has been tempered by a real-
istic assessment of the current situation. The
forthcoming presidential elections in the USA
in November 2024 are expected to significantly
impact the global political landscape, as well as
Bulgaria.

OECD membership and investment by the EU
Recovery and Resilience Plan

Furthermore, it is anticipated that Bulgaria’s
business environment and growth potential will
be enhanced by two key factors that will have
a decisive impact on the country’s future trajec-

tory:

+ OECD membership on the horizon — acces-
sion to the OECD is among Bulgaria’s main
foreign policy priorities. In 2007, Bulgaria
officially expressed interest in membership for
the first time, and since then, the request to
become a member of the global organisation
has been repeated (most recently, in 2017).

In 2022, Bulgaria was granted a roadmap for
OECD membership, following the Organisa-
tion’s decision to open accession discussions
with the country. It is anticipated that acces-
sion to the OECD will facilitate economic
growth, attract investment, and enhance
living standards. Additionally, it is expected
to encourage investment by providing fur-
ther recognition of the stability, potential and
attractiveness of the Bulgarian economy.
According to the latest information, Bulgaria
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is anticipated to join the OECD by the end of
2025.

* EU Recovery and Resilience Plan — this plan
addresses not only the challenges brought on
by the COVID-19 pandemic, but also aims to
achieve long-term economic growth and job
creation. It aligns with the EU focus on sus-
tainable development and prioritising a green
and digital transition. Investments will target
areas such as energy efficiency, renewable
energy and the digitalisation of education.
The plan also strives to reduce regional and
social disparities in Bulgaria. This includes
targeted investments in education, healthcare
and infrastructure in less developed areas.
These endeavours are designed to enhance
the overall competitiveness of the Bulgarian
economy and improve its citizens’ quality of
life. The EU has allocated EURG.3 billion to
Bulgaria to support these goals.

Political and judicial developments
Domestically, parliamentary elections in 2024
were seen as a turning point for Bulgaria, which
has experienced frequent changes in govern-
ment in recent years. The establishment of a
stable government could provide the continuity
necessary for effective governance and the suc-
cessful implementation of key policies. The out-
comes of these elections will influence domestic
progress and Bulgaria’s global interactions. A
stable parliament is crucial for filling leadership
positions in independent regulatory bodies, and
enhancing their operational effectiveness.

These bodies play a key role in enforcing regula-
tions and maintaining transparency across vari-
ous sectors. With the appointment of effective
leaders, these institutions will be better posi-
tioned to drive reforms and attract investment,
thereby significantly enhancing their overall
performance and impact. Finally, the success-
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ful implementation of judicial reforms following
recent constitutional changes is critically impor-
tant. These reforms are designed to enhance the
judiciary’s independence and efficiency, which
are essential for a robust legal system.

The successful implementation of the reforms
will be important in reinforcing the rule of law,
which is fundamental for attracting investment
and securing the public’s trust in the country’s
ability to uphold justice and equity.

Financial update

In retrospect, Bulgaria’s mergers and acqui-
sitions (M&A) activity in 2023 maintained its
typical pace with 70 to 80 deals, predominantly
involving local buyers and focusing on small-to-
medium transactions. The most notable trans-
action was the indirect acquisition of a major
Bulgarian mobile operator by a United Arab
Emirates state-owned telecommunication com-
pany. Noteworthy deals included transactions in
various sectors such as clinical research, fintech,
and recycling, alongside significant movements
in the telecoms sector.

Despite being a normal year for M&A in terms of
quantity, the context was challenging, shaped by
high (although decreasing) inflation, rising inter-
est rates, and geopolitical tensions as a result of
Russia’s conflict with Ukraine. These conditions
influenced a drop in transaction volumes in Cen-
tral and Eastern Europe (CEE) and SEE, espe-
cially towards the end of 2023. Last year also
saw significant deals in the renewable energy
and real estate sectors, with notable transac-
tions involving large-scale renewable projects
and landmark properties.

The technology sector also experienced a period

of dynamic activity, with several acquisitions and
minority investments, particularly in technology

114  CHAMBERS.COM

companies funded by private equity. The manu-
facturing sector also saw a number of significant
deals.

Looking Ahead: 2024 and Beyond

Going forward, two major trends are expected to
continue to influence Bulgaria’s business land-
scape. These are digital transformation and the
green transition. These trends present both chal-
lenges and opportunities for businesses, requir-
ing adaptation and innovation. They have the
potential to become not only the primary drivers
of economic growth but also the catalysts for
major business transactions.

The digital transformation and green
transition

Bulgaria is well positioned to become a front-
runner in digital transformation. This is due to
a combination of a highly skilled workforce, a
dynamic start-up scene, and its favourable geo-
graphic location. Bulgaria’s IT sector has under-
gone substantial expansion in recent years. This
surge can be attributed to two primary factors:
the widespread adoption of digital technologies
by businesses; and the evolving digital land-
scape shaped by the pandemic and its after-
math.

Looking ahead, the IT sector is projected to
maintain its strong growth trajectory, with an
anticipated increase from 11 to 12% in 2024.
This significantly outpaces the expected growth
range of 2 to 3% for the broader Bulgarian
economy, solidifying the IT industry as a leading
force. Bulgaria’s commitment to this is reflected
in its digital transformation by 2030 plan.

This plan outlines the six key goals Bulgaria is
pursuing. These are:

+ deployment of secure digital infrastructure;
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« provision of ample access to technical knowl-
edge and digital skills;

* increasing research and innovation capabili-
ties;

+ unlocking the value of data;

- digitalisation for a low-carbon circular econo-
my; and

+ improvement of government efficacy and the
calibre of public services.

Bulgaria has achieved notable success with the
European Digital Innovation Hubs (EDIHSs) ini-
tiative. Four of its proposals have been evalu-
ated and approved for financing, while another
eight have been awarded a Seal of Excellence,
indicating a potential for financing in 2024. The
EDIHs are support centres that help companies
overcome challenges and enhance their com-
petitiveness through digitalisation.

In terms of connectivity, the country is well
above the EU average in its coverage by fixed,
very high capacity networks, but still below the
EU average on mobile broadband coverage and
the assignment of 5G.

Bulgaria has made some progress in terms of
the green transition, but there is still work to
be done. According to the Environmental Per-
formance Index (EPI) 2022, Bulgaria ranked 41
out of 180 countries (a notable improvement
compared to its 55th place in 2020) in terms of
environmental performance, but 27th in terms of
environmental improvement. This suggests that
the country has made some progress over the
last decade, but there is still room for improve-
ment compared to other countries. It would be
beneficial for Bulgaria to align its efforts with the
EU Green Deal, which is an ambitious compre-
hensive plan to make the EU climate neutral by
2050.
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Both digital transformation and the green transi-
tion present significant opportunities for busi-
nesses in Bulgaria. However, these opportunities
come with challenges, as businesses should aim
to achieve the following.

* Build a strong digital presence: businesses
need to enhance their digital capabilities and
offer innovative, customer-focused online
products and services.

* Invest in infrastructure and security: upgrad-
ing digital infrastructure and security meas-
ures is essential, while ensuring compliance
with relevant EU regulations and standards.

+ Developing a future-ready workforce: it is
critical to reskill and upskill the workforce,
fostering a culture of continuous learning and
collaboration.

+ Adopting sustainable practices: integrating
the green transition requires businesses to
embrace sustainable and circular business
models.

* Investing in green technologies: aligning
with EU regulations and norms necessitates
investment in eco-friendly technologies and
practices.

This will result in an increasing number of busi-
nesses in Bulgaria achieving growth and com-
petitiveness in the region and beyond. They may
also become attractive targets for potential M&A
deals or joint ventures. Furthermore, they will
seek suitable opportunities that will allow them
to further expand and develop their activities.

The digital transformation and green transition
will have the most significant impact on sectors
designed to create and operate within these new
environments. These include, but are not limited
to the IT, fintech and renewable energy sectors.
However, other sectors also present exciting
possibilities. Real estate, which has tradition-
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ally been strong in Bulgaria, is likely to continue
its positive performance. The telecommunica-
tions, leisure and tourism sectors are also worth
watching, as they adapt to changing consumer
preferences.

Political, economic and legal factors

It is also worth noting the potential return of
some European production capacity to Bulgar-
ia. Recent deals in this area suggest this trend
could continue, creating further opportunities.

Bulgaria’s economic landscape in 2024 will be
shaped by a complex interplay of political, eco-
nomic and legal factors. To enhance its attrac-
tiveness to investors and boost competitiveness,
the country will need to adapt and implement
effective strategies.
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Greater European integration remains a strategic
imperative for Bulgaria, encompassing ambitions
to join the Schengen area by land, the Eurozone,
and the OECD, as well as to meet commitments
to NATO allies. It is crucial to foster a favourable
political and business environment to encourage
positive developments across all sectors and to
secure sustainable economic growth. Success-
fully achieving these goals will not only fulfil Bul-
garia’s European aspirations, but also enhance
its role on the international stage.
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1. Legal System

1.1 Legal System and Judicial Order
Burkina Faso has a civil law legal system. The
key courts are the Cour de Cassation, the courts
of appeal, the first instance tribunals, commer-
cial courts, labour courts and departmental or
district courts.

Cases are heard by the courts of first instance,
then the courts of appeal and then the Cour de
Cassation.

2. Restrictions on Foreign
Investments

2.1 Approval of Foreign Investments
Order 2019-0416/MCIA of 2 December 2019 on
the procedures for obtaining authorisation for
foreigners to exercise the profession of a trader
requires all individual foreigners and foreign legal
entities who want to exercise the profession of
a trader to obtain prior authorisation from the
ministry in charge of commerce.

Law 13-2013/AN of 7 May 2013 related to the
regulation of the profession of a trader in Burkina
Faso provides that the exercise of the profession
of a trader in strategic economic fields is subject
to prior authorisation by the minister in charge
of commerce. A strategic economic sector is
any economic sector deemed to be of national
interest.

2.2 Procedure and Sanctions in the
Event of Non-compliance

The steps for foreign investors to obtain approv-
al vary for foreign individuals and foreign legal
entities.
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Foreign Individuals
Foreign individuals have to submit:

+ a request stamped at XOF200 specifying the
fields of activity envisaged and addressed to
the minister in charge of trade;

+ an information form duly completed by the
applicant and stamped at XOF10,000;

+ an extract from the criminal record issued by
the country of residence, which is less than
three months old. Applicants who are unable
to provide their criminal record in Burkina
Faso at first have 75 days in which to submit
it; and

+ a duly signed declaration of honour that the
applicant is not under a trading ban and
is aware legal proceedings may be taken
against them in the event of a false declara-
tion.

Foreign Legal Entities
Foreign legal entities have to submit:

+ a request stamped at XOF200 specifying the
fields of activity envisaged and addressed to
the minister in charge of trade;

+ an information form duly completed by the
applicant and stamped at XOF20,000;

+ a copy of the articles of association and
minutes of general meetings appointing the
manager, director or person primarily respon-
sible for managing the company in Burkina
Faso; and

+ a declaration of honour duly signed by the
manager, director or first person in charge of
the management of the company on Burkina-
bé territory that they are not under a trading
ban and understand legal proceedings will
be taken against them in the event of a false
declaration.
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Non-compliance leads to cancellation of the reg-
istration in the trade register.

2.3 Commitments Required From
Foreign Investors

Article 10 of Law 13-2013/AN states that no one
may carry on a commercial activity, directly or
through an intermediary, if they have been sub-
ject to:

- a final or temporary general ban imposed
by a court, whether the prohibition has been
issued as a principal or complementary pen-
alty;

+a ban imposed by a professional court. In this
case, the ban only applies to the commercial
activity in question; or

+ a ban resulting from a final sentence of dep-
rivation of liberty for an ordinary individual of
at least three months’ unsuspended impris-
onment for an offence against property or an
economic or financial offence.

Any foreign investor must comply with the regu-
lations applicable in Burkina Faso and the con-
ventions the country is a party to.

2.4 Right to Appeal

An investor has two months from the date of
a decision failing to authorise an investment
to challenge the decision at the administrative
courts.

3. Corporate Vehicles

3.1 Most Common Forms of Legal Entity

The most common types of company in Burkina
Faso are the limited liability company (Société a
Responsabilité Limitée (SARL)), the public lim-
ited company (Société Anonyme (SA)), the sim-
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plified joint stock company (Société par Actions
Simplifiée (SAS)) and a branch.

SA

The revised OHADA Uniform Act on the Law of
Commercial Companies and Economic Interest
Groups (the “AUDSCGIE”) sets no minimum or
maximum number of shareholders for the incor-
poration and continuity of the SA. An SA may
have just one shareholder, which is known as a
Société anonyme unipersonnelle.

The company must also have capital of at least
XOF10 million. This must be divided into shares
with a par value freely determined by the articles
of association. Shareholders are liable for the
company’s debts only up to the amount of their
contributions and their rights are represented by
shares under Article 385 of the AUDSCGIE.

The AUDSCGIE provides for two types of SA.
The first is a board of directors SA and the sec-
ond is a managing director SA.

The main management body of an SA with a
board of directors is the board of directors. This
is a collegial body with a minimum of three and
a maximum of 12 members.

SAs can be managed by a board of directors
consisting of individuals or legal entities. If legal
entities, they must appoint a permanent repre-
sentative for the duration of their term of office,
who will incur the same responsibilities as if they
were a director themselves.

SAs are therefore an ideal legal form for big com-
panies with big projects.

SARLs
Article 3 of Decree 2016-314/PRES /PM/MJDH-
PC/MINEFID/MCIA amending Decree 2014-462/



BURKINA FASO [ AW AND PRACTICE

Contributed by: Bobson Coulibaly, Pierre Yanogo, Oumarou Cisse and Diana Woba, SCP Yanogo Bobson

PRES/PM/MJ/MEF/MICA of 26 May 2014 lay-
ing down national provisions applicable to the
form of articles of association and share capital
for SARLs in Burkina Faso states that the share
capital of the SARL is freely set by the partners
in the articles of association.

However, this amount can never be less than the
nominal value of a share, which is XOF5,000.

The SARL is a company with a legal personal-
ity distinct from that of the shareholders. This
means it has rights as well as obligations. It must
have at least one shareholder and shareholders
are entitled to a share of profits, as well as to
information about the company. The liability of
each shareholder is limited to the amount of their
contributions (Article 309 of the AUSCGIE).

Setting up a company in the form of a SARL is
attractive from a legal point of view, because of
its flexibility and the relative simplicity of draft-
ing the articles of association and operating
procedures. A SARL is the best legal form for
start-ups.

SAS

Under the terms of Article 853-1 of the AUD-
SCGIE, an SAS is a company set up by one
or more shareholders. Their organisation and
operation are freely provided for in the articles
of association, subject to the mandatory rules
set out in the same deed.

In the absence of legal provisions on a given
point, the law refers shareholders to the operat-
ing rules applicable to an SAS.

Shareholders of an SAS are only liable for the

company’s debts up to the amount of their con-
tributions.
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In terms of an SAS, the quasi-freedom offered to
shareholders and its flexibility are its main ben-
efits and makes it one of the corporate forms
that is growing in popularity. An SAS is best used
for joint ventures (JVs).

Branch

A branch is a commercial, industrial or service
establishment belonging to a company or an
individual, with a degree of management auton-
omy in accordance with the provisions of Article
116 of AUDSCGIE. It does not have an autono-
mous legal personality distinct from that of the
company or individual owner. The rights and
obligations arising from its activities or resulting
from its existence are included in the assets and
liabilities of the company or individual owner.

A branch may be established by a foreign com-
pany or individual. It is subject to the law of the
State in which it is located.

When owned by a foreign individual, the branch
must be transferred to an existing or new com-
pany from the relevant State, within two years
of its creation, unless it is exempted from this
obligation by an order of the minister in charge of
trade of the State in which the branch is located.

The rigidity of the operating rules, which are
strictly governed by the AUDSCGIE, leave the
founders very little freedom to manage the com-

pany.

The formalities involved in setting up a branch
are easier than those for commercial companies,
as no articles of association need to be drawn
up. All that is required to set up a branch is a
decision by the shareholders of the holding com-
pany. However, given its limited lifetime of two
years, it is more suited to projects that can be
carried out within a short timeframe.



BURKINA FASO [ AW AND PRACTICE

Contributed by: Bobson Coulibaly, Pierre Yanogo, Oumarou Cisse and Diana Woba, SCP Yanogo Bobson

3.2 Incorporation Process
The main steps in setting up a company are:

* reserving the trading name of the company;

+ drawing up a subscription form, which
records the subscription of shares represent-
ing cash contributions;

+ depositing the company’s share capital with
a bank or the Bar Association Trust Fund
(Caisse Autonome de Réglement Pécunier
des Avocats — CARPA) and drawing up a
notarial declaration of subscription and pay-
ment (DS) by a notary;

+ obtaining an address for the company by
signing a lease agreement for the head office
or purchasing a property to be used as the
head office;

+ drafting the company’s constitutional docu-
ments, such as the articles of association and
how the general meeting is going to be held;

* registering the company’s incorporation
documents with the tax authorities;

* registering the company with the Registre
du Commerce et du Crédit mobilier (RCCM).
This is a publicity measure required for the
company to acquire legal personality. To this
end, additional documents will be appended
to the articles of association and the minutes
of the general meeting and the entire file will
be submitted to the Centre de Formalité des
Entreprises (CEFORE) for registration; and

* publishing a legal notice of incorporation of
the company in a newspaper permitted by
law.

The average time for incorporating a company is

three weeks. This does not include registration
and drafting formalities.
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3.3 Ongoing Reporting and Disclosure
Obligations

Under Article 52 of the Uniform Act on General
Commercial Law (AUDCG), if the company’s sit-
uation subsequently undergoes changes relating
to the shareholders, or the corporate objective
or the directors of the company, it must notify
the RCCM of the amendment to its articles of
association within 30 days.

Annual financial statements reflecting the com-
pany’s financial position must be filed with the
commercial court and the tax office the com-
pany is attached to each year.

Companies are also required to declare the iden-
tity of their ultimate beneficiaries to the commer-
cial court and the tax office they are attached to.
If the identity of the ultimate beneficiary chang-
es, companies must file amending declarations.

3.4 Management Structures
Management structures depend on the legal
form of each entity.

SA

An SA has a board of directors. It may be a one-
tier management system with a single board of
directors, headed by a chairman who also acts
as chief executive officer and is responsible for
managing and representing the company.

A dual management system may also exist in an
SA with a board of directors, headed by a chair-
man of the board of directors and a managing
director, who is responsible for the management
of the company. The managing director has all of
the powers to act on behalf of the company. The
chairman of the board of directors represents the
board, organises and directs the work of man-
agement, but does not represent the company
in its relations with third parties.
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In an SA with a general administrator, a one-tier
management structure is usually adopted, with
a general administrator managing the company
and the shareholders exercising their control at
general meetings.

SARLs

SARLs are generally managed by one or more
managers, who may be shareholders or third
parties. It offers a more flexible management
structure which is more suited to smaller entities.

SAS

The management structure in an SAS is flexible
and defined in the company’s articles of associa-
tion. It has considerable freedom in defining its
management bodies. There must be at least a
chairman who manages the company under the
supervision of the shareholders.

3.5 Directors’, Officers’ and
Shareholders’ Liability

The main rules governing the liability of directors
and officers are set out in the AUDSCGIE.

Directors are individually liable to the company
and to third parties for faults committed in the
performance of their duties (Article 161 et seq.
of the AUDSCGIE).

Company directors may be liable for intentional
criminal offences. The AUDSCGIE defines a
number of offences, with penalties determined
by the criminal law of Burkina Faso.

In SAs, SARLs and SAS’s, the shareholders are
only liable for the company’s debts up to the
amount of the value of their shares (Articles 309,
385 and 853-1 of the AUDSCGIE).
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4. Employment Law

4.1 Nature of Applicable Regulations
In Burkina Faso, the employment relationship is
governed by various different legal rules.

Laws, Decrees and Orders

Act 028 -2008-AN of 13 May 2008 on the Labour
Code in Burkina Faso is the main law govern-
ing labour relations. There are also a number
of decrees and orders which complement the
Labour Code, such as Decree 2023-1586/PRES-
TRANS/PM/MFPTPS/MEFB of 20 November
2023 setting guaranteed inter-professional mini-
mum salaries.

Collective Agreements

There is an inter-professional collective agree-
ment dated 9 July 1974, which governs relations
between employers and salaried workers under
the Labour Code in all companies operating
in the country in certain sectors such as com-
merce, banking and road transport. There are
also collective agreements negotiated between
workers’ associations and employers’ organisa-
tions for certain professional categories, such as
the collective agreement for those working in the
private education sector.

Employment Contracts

Individual employment contracts, whether writ-
ten or oral, define the terms and conditions
of employment between an employer and an
employee, in compliance with the law and col-
lective agreements.

Case Law

Decisions of the labour courts, while not having
any general regulatory value, help to clarify and
explain the interpretation and application of legal
rules and collective agreements.
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In summary, labour law in Burkina Faso is mainly
based on the Labour Code and its application
texts and is complemented by collective agree-
ments and individual contracts. Case law also
plays a role in clarifying the applicable rules.

4.2 Characteristics of Employment
Contracts

There are specific rules that apply to employ-
ment contracts.

While employment contracts can be verbal or
written, Article 54 of the Labour Code states that
fixed-term contracts must be in writing. If they
are not, they will be considered to be a perma-
nent contract.

The employment contracts of national workers
who have to work outside the national territory,
as well as the contracts of non-national workers,
must also be approved and registered by the
local labour inspectorate.

In terms of the duration of contracts, an employ-
ment contract may not be concluded for a peri-
od of more than two years for national workers
and three years for non-national workers under
Article 54 of the Labour Code.

Fixed-term employment contracts may be
renewed indefinitely. However, where there are
abuses, they will only be renewed at the discre-
tion of the labour court.

4.3 Working Time

The legal working time for employees or workers
regardless of sex, age, task or type of work they
are carrying out or working arrangements is 40
hours per week in all public or private establish-
ments.
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In terms of overtime, an order regulates overtime
hours and provides that in companies that oper-
ate 24/7, including Sundays and national holi-
days or in companies where hours are worked
in shift patterns, day and night shifts are paid
at the normal hourly rate within the limit of the
legal working time or the time considered to be
equivalent.

Article 3 of this order specifies that overtime may
be worked in all professional branches up to a
maximum of 20 hours per week.

Article 5 of this order specifies that overtime in
non-farming companies gives rise to a minimum
increase in the actual salary, as follows:

* a higher rate of 15% for the first eight hours;

* 35% for additional hours; and

+ 120% for night shifts worked on days of rest
and public holidays.

4.4 Termination of Employment
Contracts

Fixed-term employment contracts may only be
terminated before their term ends if there is a
written agreement between the parties, if a force
majeure event occurs, or if there is gross neg-
ligence.

Failure by either party to comply with these con-
ditions entitles the other party to damages cor-
responding to the loss suffered by that party.

A permanent employment contract may be ter-
minated at the will of either party, subject to the
provisions relating to dismissals for economic
reasons. Staff delegates, union delegates and
any other protected workers are subject to spe-
cial rules, notably the prior opinion of the labour
inspectorate.
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If the reason for dismissal is considered abusive,
the employer may be required to reinstate the
employee or pay damages.

Termination of a permanent contract is subject
to eight days’ notice for workers paid by the hour
or day, one months’ notice for employees and
three months’ notice for managers and supervi-
sors.

However, the employment contract may be
terminated without notice in the event of gross
fault, subject to a decision of the competent
court taking the gravity of the fault into account.
In the event of wrongful resignation, the employ-
ee may be required to pay damages for abusive
termination.

In the event a dismissal is deemed to be wrong-
ful or irregular, a party may bring an action for
damages before the labour court. The amount of
damages is capped by law.

In terms of the procedures for collective redun-
dancies which can only be undertaken for eco-
nomic reasons, the procedure is as follows:

+ Consultation with employee representatives
to find solutions that will maintain employ-
ment. The duration of internal negotiations
must not exceed eight days. Solutions may
include reduced working hours, shift work,
part-time work, technical unemployment,
redeployment of personnel, reorganisation of
all types of bonus, indemnities and benefits or
even a reduction in salaries.

* At the end of internal negotiations, if an
agreement has been reached, a protocol
agreement specifying the measures adopted
and their period of validity is signed by the
parties and forwarded to the labour inspec-
torate for information purposes.
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* If negotiations fail, or if dismissal still proves
necessary, the employer draws up a list of
employees to be dismissed, together with the
selection criteria, and communicates with the
employee delegates in writing. These dele-
gates have a maximum of eight days in which
to make their observations.

* The employer’s communication and the del-
egates’ response are forwarded without delay
to the labour inspectorate for any action it
deems useful to take within eight days. Once
this period has passed and unless otherwise
agreed by the parties, the employer is no
longer obliged to delay the application of its
decision to dismiss.

4.5 Employee Representations

In compliance with applicable laws, staff del-
egates must be elected in all establishments
located in Burkina Faso and employing more
than ten workers under the Labour Code.

Staff delegates are the workers’ representatives
within a company. They are responsible for trans-
mitting workers’ complaints to the employer and
ensuring that working conditions are observed.

Staff delegates are elected for a two-year term
and may be re-elected. All employees form a sin-
gle electoral college for the election of employee
delegates.

A union delegate may also be appointed within a
company by any duly constituted and represent-
ative trade union organisation (Article 289 of the
Labour Code). Union delegates are responsible
for representing the union in dealings with the
company manager and for taking part in collec-
tive negotiations in the company.
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5. Tax Law

5.1 Taxes Applicable to Employees/
Employers

In the context of an employment relationship in
Burkina Faso, the main taxes and charges pay-
able by the employee and employer are as fol-
lows.

Payroll Taxes (Imp6t Unique Sur Les
Traitements et Salaires) (IUTS)

IUTs is payable by all employees in Burkina
Faso, regardless of nationality.

It applies to all public and private salaries, allow-
ances, emoluments and wages of all kinds,
including benefits in kind (Article 105 of the Gen-
eral Tax Code (GTQ)).

The IUTS rate is progressive, ranging from 0%
to 25% depending on the amount of gross tax-
able salary.

Employees can benefit from a deduction of 20%
or 25% on their gross taxable salary for profes-
sional expenses and charges.

Employers are required to deduct IUTS from
salaries paid and then declare and remit them
to their local tax office within ten days of the
deduction.

Social Security Contributions

Both employees and employers must make
monthly social security contributions to the
Caisse Nationale de Sécurité Sociale (CNSS).

Under Decree 2023-0129/PRES-TRANSPM/
MFP of 24 February 2023 on the rate of contri-
butions to the social security regime organised
by the CNSS, the employer contribution rates
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are as follows but are capped at a monthly salary
cap of XOF800,000:

« family welfare — 6%;
* retirement pension — 8.5%; and
+ occupational injuries — 1.5%.

The employee contribution rate is 5.5% per
month.

CNSS contributions must be deducted and paid
by the employer every month if the company has
more than 20 employees and quarterly if the
company has less than 20 employees.

The payment deadlines are within 15 days fol-
lowing the end of the month for which contri-
butions are due if the employer pays monthly
and 30 days following the end of the quarter for
which contributions are due if the employer pays
quarterly.

Employer Training Taxes (Taxe Patronale
d’Apprentissage) (TPA)

The TPA is payable by employers at a rate of 3%
of the gross amount of wages, salaries, allow-
ances, emoluments and fringe benefits (Article
228 of the GTQC).

The 1% Withholding Tax on Net Salaries
Decree 2024-0027/PRES-TRANS/PM/MEFP/
MFPTPS of 17 January 2024 introduced an
obligatory withholding tax on the salaries of pub-
lic employees and workers in the private sector.
Withholding tax of 1% has been imposed on the
net salaries of public employees and workers in
the private sector since 1 January 2024.

The deduction is made each month from the net
salaries of employees and must be paid to the
local tax centre for the private sector and to the
Fonds de Soutien Patriotique treasury account
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for public sector employees, no later than the
fifth day of the month following the deduction.

Universal Health Insurance Contribution

A universal health insurance contribution has
been introduced by Decree 2024-0345/PRES-
TRANS/PM/MFPTPS/MEF of 3 April 2024,
determining the terms and conditions for distri-
bution and deduction of the contribution and the
deadlines for its payment to the Caisse nationale
d’assurance maladie universelle. It is payable by
salaried employees and assimilated workers in
the public and private sectors.

The applicable contribution rate is 5% and is
divided between employers and employees
on the basis of gross monthly remuneration,
excluding reimbursement costs. The employer
and the employee each pay 2.5%. Universal
health insurance contributions are deducted by
the employer and paid to the Caisse nationale
d’assurance maladie universelle by the tenth day
of the month following the deduction.

5.2 Taxes Applicable to Businesses

All commercial companies must pay all taxes
due in Burkina Faso, unless specific tax provi-
sions applicable to a given sector of activity pro-
vide for an exemption. All commercial compa-
nies are therefore subject to the following main
taxes:

+ Corporate income tax (IS).

+ Tax advances (Axomptes provisionnels) cal-
culated on the basis of 75% of the IS due for
the previous financial year.

+ Value added tax (VAT).

* Income tax on movable capital (IRCM).

* Property tax.

* Land contribution.

+ Tax on property income.

129 CHAMBERS.COM

+ Withholding taxes on imports and sales of
goods.

* Business licence tax.

« Local and foreign supplier withholdings.

+ Single tax on salaries and wages (IUTS).

* Payroll tax (TPA).

+ Capital gains tax on the sale of company
shares.

* Motor vehicle tax (TVM).

* The special contribution on corporate profits
after tax to the Fonds de Soutien Patriotique.

Burkina Faso has not effectively applied Pillar
Two of the OECD’s rules yet. The country has
also not introduced any new taxes benefiting
from the OECD’s safe harbour status.

5.3 Available Tax Credits/Incentives

The government of Burkina Faso grants VAT tax
credits to exporting companies. If the amount of
authorised VAT deduction exceeds the amount
of tax due on transactions carried out in respect
of a given return, the excess constitutes a VAT
credit which can be offset against the subse-
quent return(s). Unused VAT credits are not
refundable in the case of companies exporting
taxable goods under the internal system.

Tax incentives apply to small businesses regis-
tered under the simplified tax regime. Under Arti-
cle 196 of the GTC, these companies are exempt
from business tax for two financial years from
the effective date of the start-up of the business,
which is recorded by the tax authorities. If they
are members of approved management centres
(centres de gestion agréés), they benefit from
reductions on certain types of tax, such as TPA
and income tax.

Micro-businesses who are members of approved
centres de gestion agréé benefit from a 25%
reduction in the micro-business contribution.



BURKINA FASO [ AW AND PRACTICE

Contributed by: Bobson Coulibaly, Pierre Yanogo, Oumarou Cisse and Diana Woba, SCP Yanogo Bobson

Burkina Faso’s Investment Code provides for
tax incentives for investment in development
projects in certain strategic sectors defined by
the Code. For example, during the investment
and operating phases, companies can benefit
from exemptions from VAT, customs duties and
certain direct taxes (Article 34 of the Investment
Code and subsequent consecutive Articles).

5.4 Tax Consolidation

Tax consolidation is not available in Burkina
Faso, as there is no legislation for group taxa-
tion under Burkinabé tax law.

However, in terms of transfer pricing control,
companies belonging to a group of companies
and meeting the criteria in Article 99 of the GTC
are required to provide documentation. This
includes the financial and tax situation of the
multinational enterprise group, which includes
the annual consolidated financial statements of
the multinational enterprise group for the fiscal
year in question, if they are otherwise prepared
for financial reporting, regulatory, internal man-
agement, tax or other purposes.

5.5 Thin Capitalisation Rules and Other
Limitations

Burkina Faso has not introduced any specific
rules limiting the deductibility of interest paid to
holding companies for corporation tax purposes.

However, Article 66 of the GTC provides that for
the purposes of calculating corporation tax pay-
able by companies who are dependent on or
control companies operating inside or outside
Burkina Faso, profits indirectly transferred to
companies operating inside or outside Burkina
Faso, either by increasing or decreasing pur-
chase or selling prices or by any other means,
are incorporated into the account results.
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5.6 Transfer Pricing

In Burkina Faso, companies are subject to docu-
mentary and reporting requirements relating to
transfer pricing. These are as follows.

» Documentation justifying transfer prices
(Article 99 of the GTC). Each affiliated entity
is required to provide the tax authorities with
documentation justifying the pricing policy
applied in transactions of all kinds with affili-
ated companies operating inside or outside
Burkina Faso.

* An annual transfer pricing declaration for
companies subject to tax (Article 98-1 of the
GTC).

« A prior agreement on transfer prices. Com-
panies operating in Burkina Faso may apply
to the tax authorities for a prior agreement on
the method of determining the prices of future
transactions with one or more companies
with which they are dependent or control for a
period not exceeding four years (Article 588-1
of the GTC).

5.7 Anti-evasion Rules

In order to tackle tax evasion, Burkina Faso
has taken measures governed by Article 96-1
of the GTC and the decree of 31 May 2022 on
the obligation to declare and keep a register
of beneficial owners of legal persons and legal
arrangements. These impose an obligation on
companies to keep a register of beneficial own-
ers and an obligation on companies to declare
their beneficial owners to the tax authorities and
the commercial court.

6. Competition Law

6.1 Merger Control Notification
In Burkina Faso, mergers and acquisitions are
only subject to notification if they constitute an
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anti-competitive practice such as a concentra-
tion.

Article 19 of Act 016-2017/AN of 27 April 2017
on the organisation of competition in Burkina
Faso (the “Competition Act”) states that a con-
centration is any situation resulting from any
act, in whatever form, involving the transfer of
ownership or use of all or part of the assets of
an undertaking, the object or effect of which is
to enable an undertaking or group of undertak-
ings to exercise, directly or indirectly, a decisive
influence over one or more other undertakings.

Concentration occurs in particular through merg-
ers, takeovers, joint ventures and any other form
of horizontal, vertical or heterogeneous control.

The Competition Act considers mergers that cre-
ate or strengthen a dominant position, held by
one or more undertakings, with the consequence
of significantly hindering effective competition
on the market as anti-competitive practices.

For this reason, Article 18 of the Competition Act
requires mergers to be notified to the National
Commission on Competition and Consumption
and to be subject to control in accordance with
community provisions on competition, specifi-
cally Regulation 02/2002/CM/UEMOA on anti-
competitive practices and Regulation 03/2002/
CM/UEMOA on procedures applicable to cartels
and abuses of dominant position within the West
African Economic Monetary Union (WAEMU).

6.2 Merger Control Procedure

The main stages in merger notifications in Bur-
kina Faso include the submission of a notifica-
tion to the National Commission on Competition
and Consumption. The National Commission
on Competition and Consumption then notifies
the WAEMU Commission, which then has six
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months to make a decision. After the six-month
period, it is deemed to have implicitly adopted
a negative clearance decision under Regulation
03/2002/CM/UEMOA.

6.3 Cartels

In terms of competition — in addition to the Com-
petition Act — Regulation 02/2002/CM/UEMOA
of 23 May 2002, relating to anti-competitive
practices within WAEMU regulates competi-
tion. Annex VIII of the Bangui Agreement (Act of
2015) establishes an African Intellectual Property
Organisation (OAPI), which deals with protection
against unfair competition.

The Competition Act includes provisions relat-
ed to anti-competitive agreements, abuse of a
dominant position and public aid distorting com-
petition. The provisions of the Competition Act
apply to all production, distribution and service
activities in Burkina Faso, including those carried
out by legal persons governed by public law.

An anti-competitive agreement is an agree-
ment or concerted action that has the purpose
or effect of preventing, restricting, or distorting
competition in a given market for goods or ser-
vices (Article 16 of the Competition Act).

Article 2 of Annex lll to the Bangui Agreement
defines an act of unfair competition as any act
or practice which, in the course of industrial or
commercial activities, creates or is likely to cre-
ate confusion of industrial or commercial activi-
ties, or creates or is likely to create confusion
with another’s enterprise or activities, in particu-
lar with the products or services offered by that
enterprise.

The scope of application extends to practices
implemented within the jurisdiction of WAEMU
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and which have an effect on trade between
member states.

6.4 Abuse of Dominant Position

Article 17 of the Competition Act defines a domi-
nant position as a position of economic strength
enjoyed by an undertaking, group, association,
or group of undertakings, which gives it the pow-
er to prevent effective competition from develop-
ing and being maintained on the relevant market,
by enabling it to behave to an appreciable extent
independently of its competitors, its customers,
and ultimately consumers.

The scope of application extends to practices
implemented in the territory of Burkina Faso and
which have effects on the national market.

7. Intellectual Property

7.1 Patents

A patent is defined as title issued to protect an
invention. The patent expires at the end of the
20th calendar year from the filing date of the
application. The patent application is filed with
the OAPI or national organisation and contains
the following documents:

+ a patent application addressed to the general
manager of the relevant organisation, in a suf-
ficient number of copies;

« proof of payment of the filing and publication
fees to the relevant organisation;

+ an unstamped private power of attorney, if
the applicant is represented by an agent; and

+ a sealed envelope containing:

(a) a description of the invention which is the
subject of the patent applied for, made
in a clear and complete manner so that
a person skilled in the art with average
knowledge and ability can carry it out;
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(b) such drawings as may be necessary or
useful to understand the invention;

(c) the claim or claims defining the scope of
protection sought and not exceeding the
content of the description of the invention
which is the subject of the patent applied
for;

(d) a descriptive abstract summarising what
is set out in the description, the claim(s)
referred to and any drawings in support of
the abstract; and

(e) sufficient indications as to the best mode
of carrying out the invention known to the
inventor at the date of filing and, if prior-
ity is claimed, at the priority date of the
application.

Any interested party may oppose the grant of a
patent by sending a written notice setting out the
grounds for opposition to the relevant organisa-
tion, within three months of the publication of
the application. The opposition must be based
on an infringement or an earlier registered right
belonging to the opponent.

The relevant organisation will then send a copy
of the notice of opposition to the applicant or
their agent, who may reply to the notice, stating
the reasons for their reply, within three months,
but this period can be renewed once. This reply
must be communicated to the opposing party or
their representative.

Before ruling on the opposition, the relevant
organisation will hear the parties or their repre-
sentative if so requested.

Where the relevant organisation considers the
opposition to be well-founded:

« it will submit the patent application for re-
examination; or
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« it will terminate examination of the applica-
tion.

Where the relevant organisation considers the
opposition unfounded, it will continue the exami-
nation of the patent application.

An action for invalidity or lapses of a patent may
be brought by any person having an interest in it.

7.2 Trade Marks

A trade mark or service mark is any visible or
audible sign used or intended to be used to dis-
tinguish the goods or services of a natural or
legal person. The registration of a trade mark is
effective for ten years from the date of filing the
application for registration. However, ownership
of the trade mark may be retained indefinitely
by successive renewals which may be issued
every ten years.

The trade mark application must be filed with
the OAPI or national organisation and contain
the following documents:

+ a request addressed to the general manager
of the relevant organisation;

« proof of payment to the relevant organisation
of the required fees;

+ a reproduction of the mark, together with a
clear and complete enumeration of the goods
or services to which the mark applies, and of
the corresponding classes of the Nice Agree-
ment Concerning the International Classifica-
tion of Goods and Services for the Purposes
of the Registration of Marks;

+ the regulations setting out the conditions of
use, in the case of a collective mark or a col-
lective certification mark;

« the priority document, if applicable; and

+ an unstamped private power of attorney, if
the applicant is represented by an agent.
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Any interested party may oppose the registration
of a mark by sending a written notice setting
out the grounds for opposition, which must be
based on a violation of law or of a prior reg-
istered right belonging to the opponent, to the
relevant organisation, within three months of
the publication of the application. The opposi-
tion may also be based on an earlier filing or an
application with an earlier priority date.

The relevant organisation then sends a copy of
the notice of opposition to the applicant or their
representative, who may reply to the notice, giv-
ing reasons, within three months, and this period
may be renewed once if requested. The reply
must be communicated to the opposing party
or their representative.

Before ruling on the opposition, the relevant
organisation will hear the parties or their repre-
sentative if requested.

The relevant organisation’s decision on the oppo-
sition may be appealed to the higher appeals
commission within 60 days from notification of
the decision to the parties concerned.

The relevant organisation will reject the applica-
tion for registration only to the extent that it is
well-founded.

The final decision to reject the application is
published in the relevant organisation’s official
newsletter.

7.3 Industrial Design

Any plastic shape, whether or not combined
with lines or colours, is considered an industrial
design, provided that the assembly or shape
gives a special appearance to an industrial or
handicraft product and can be used in the manu-
facture of an industrial or handicraft product. The
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term of protection conferred by the certificate of
registration of an industrial design expires at the
end of the fifth year from the date of the filing of
the application.

The industrial design application must be filed
with the OAPI or national organisation and con-
tain the following documents:

+ a request addressed to the general manager
of the relevant organisation;

« proof of payment of the required fees to the
relevant organisation;

* an unstamped private power of attorney, if
the applicant is represented by an agent;

+ an indication of the type of product for which
the design will be used;

+ on pain of invalidity of the deposit, two identi-
cal copies of a graphic or photographic repre-
sentation or a specimen of the design placed
in a sealed envelope of the dimensions laid
down by regulation;

+ the description of the industrial design(s), if
applicable; and

» the priority document, if applicable.

Any interested party may oppose the registra-
tion of an industrial design by sending a written
notice setting out the grounds for opposition to
the relevant organisation, within three months of
the publication of the application. The opposi-
tion must be based on an infringement of the
law or of a prior registered right belonging to the
opponent. The opposition may also be based on
an earlier filing or an application with an earlier
priority date.

The relevant organisation will then send a copy
of the notice of opposition to the applicant or
their representative, who may reply to the notice,
giving reasons, within three months, which may
be renewed once if requested. The reply must
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be communicated to the opposing party or their
representative.

Before ruling on the opposition, the relevant
organisation will hear from the parties or their
representative, if requested.

The relevant organisation’s decision on the oppo-
sition may be appealed to the higher appeals
commission within 60 days from notification of
the decision to the parties concerned.

The relevant organisation will reject the applica-
tion for registration only to the extent that the
opposition is well-founded.

The final decision to reject the application will be
published in the relevant organisation’s official
newsletter.

7.4 Copyright

Copyright is the law that protects literary and
artistic works such as writings, musical works
and works of art. Economic rights are protected
during the author’s lifetime and 50 years after
their death. Moral rights are perpetual.

7.5 Others
Software and database rights are protected in
the same way as copyright.

8. Data Protection

8.1 Applicable Regulations

The main regulation is Law 001-2021/AN dated
30 March 2021 relating to the protection of indi-
viduals with regard to the processing of personal
data (the “Personal Data Protection Act”).

The purpose of the Personal Data Protection
Act is to protect the fundamental rights and
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freedoms of individuals with regard to the pro-
cessing of their personal data, regardless of the
nature, method of execution or persons respon-
sible for the processing.

8.2 Geographical Scope

The Personal Data Protection Act applies to the
processing operations in respect of which the
controller is established in Burkina Faso, regard-
less of where they carry out the processing of
personal data or, without being established
there, if the controller is subject to Burkina Faso
law under public international law.

It also applies to data controllers or processors
not established in Burkina Faso, who carry out
processing operations from the national territory,
with the exception of transit data.

The implementation of personal data processing
is subject to one of the following prior formali-
ties: request for advice, authorisation, normal
declaration and simplified declaration.

The content and format of the declaration,
request for advice and authorisation are adopted
by the authority of control.

8.3 Role and Authority of the Data
Protection Agency

The agency in charge of enforcing data protec-
tion rules in Burkina Faso is the Commission for
Information Technology and Liberties (Commis-
sion de l'informatique et des libertés (CIL)).
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CIL is responsible for ensuring compliance with
the provisions of the data protection law, in par-
ticular by informing all data subjects and data
controllers of their rights and obligations and by
controlling the use of information and commu-
nication technologies applied to personal data
processing.

9. Looking Forward

9.1 Upcoming Legal Reforms

Four key legislative developments are anticipat-
ed. The first is imminent changes to the Invest-
ment Code. The second is amendments to the
Labour Code, which are currently being consid-
ered and mean employment law regulations may
change in the near future. The third is changes
to the country’s Mining Code. The country’s new
Mining Code was finally adopted by the transi-
tional legislative assembly on july 18, 2024. The
fourth is modifications to tax provisions, given
that in 2024, contributions to universal sick-
ness insurance were introduced via the Finance
Act 2024. This followed the introduction of the
patriotic support tax in 2023 via the Finance Act
2023.
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Raposo Bernardo & Associados is an inter-
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Africa (Angola, Cabo Verde, Guinea Bissau,
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with a team of 12 lawyers based both locally
and abroad, the firm offers more than 20 years’
experience of participating in the most innova-
tive and relevant projects, regularly represent-
ing the interests of national and international
players, investment and commercial banks,
investment funds, financial intermediaries, gov-
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ernment entities, and public sector and private
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leisure, and construction and infrastructure. The
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includes advising a major European private
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RAPOSO BERNARDO

1. Legal System

1.1 Legal System and Judicial Order
Cabo Verdean law is based on the civil law
system. The Constitution of Cabo Verde and
relevant legislation provide for a judiciary inde-
pendent from the executive. The judicial system
in Cabo Verde is based on three levels of appre-
ciation by different courts:

* First Instance Courts (trial court);
* Courts of Appeal; and
+ the Supreme Court.

As arule, any case shall be presented at the First
Instance Courts and, depending on several reg-
uisites (such as the value of the case or the sub-
ject matter), the party that loses the case may
appeal to the Court of Appeal and, subsequently
(as a second level of appeal), to the Supreme
Court, which only analyses questions of law.

2. Restrictions on Foreign
Investments

2.1 Approval of Foreign Investments

There are no restrictions on the entry of foreign
investments. All investors, regardless of their
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nationality, have the same rights and are sub-
ject to the same duties and obligations under
the laws of Cabo Verde. A national partner is
not required, and there are no limitations on the
distribution of profits or dividends abroad.

The rules governing foreign investment are
similar to those applicable to domestic invest-
ment. No special registration or notification to
any authority regarding foreign investment is
required. However, there may be mandatory reg-
istration/approvals for specific activities — such
as in the banking, finance, aviation, maritime and
telecommunications sectors — that are applica-
ble for both foreign and domestic investment.

2.2 Procedure and Sanctions in the
Event of Non-compliance

There are no restrictions on the entry of foreign
investments, and the rules governing foreign
investment are similar to those applicable to
domestic investment.

2.3 Commitments Required From
Foreign Investors

See 2.2 Procedure and Sanctions in the Event
of Non-compliance.
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2.4 Right to Appeal

The law recognises the right of an investor to
challenge any decision of the administrative
authorities in court. The scope of the legal chal-
lenge depends on the nature of the decision by
the administrative authority.

As a rule, the first instance court has a manda-
tory deadline of three years to issue a decision.

3. Corporate Vehicles

3.1 Most Common Forms of Legal Entity
The following types of company are the most
relevant provided for in the Cabo Verde Compa-
nies Code and are frequently chosen by foreign
investors aiming to start their own enterprise
structure in Cabo Verde. The choice of one of
these structures depends on many factors, such
as:

+ the type of business to be implemented;

» the simplicity or size of the operations;

+ the amount of capital to be invested;

+ the possibility to transfer ownership freely;
and

+ disclosure rules about the aforesaid owner-
ship.

The most commonly used forms are public lim-
ited companies and limited companies, since
they are more operational.

Public Limited Companies (Sociedade
Anoénima)

This type of company has the following charac-
teristics.

* Minimum share capital of EUR0.01.

* A minimum of two shareholders. A single-
shareholder public limited company incorpo-
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ration is permitted if the single shareholder is
another company.

+ As a general rule, public limited compa-
nies are incorporated by means of a private
document (articles of association). Additional
formalities may apply if the shareholders per-
form contributions in kind.

* As arule, the transfer of shares is free and
may be carried out by means of an agree-
ment between the parties.

* The governing bodies of a public limited com-
pany are as follows.

(@) A management board, generally with a
minimum of three members. Manage-
ment can be entrusted to one director if
the turnover for two consecutive years is
expected to be less than CVE10 million.
In addition to the election of the effec-
tive members of the board of directors,
substitute directors must be elected in
numbers not exceeding one third of the
effective directors — this means three
effective members and one substitute
member, or one effective member and
one substitute.

(b) A shareholder meeting.

(c) A supervisory board (three members) or
one auditor — a member of the superviso-
ry board or the auditor must be certified.

(d) An auditor (for large companies).

+ Shareholders’ liability is limited to capital
subscribed, but shareholders are jointly and
severally liable for all contributions contained
in the by-laws.

* Flexibility of capital — only registered shares
are allowed. Registered shares are transferred
by endorsing the share certificate in the name
of the transferee. Notice must be given to the
company for the purposes of registration in
the share book. Book-entry shares are trans-
ferred by registration in the transferee’s bank
account. The only limit on the free transfer of
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shares may arise from any pre-emption rights
that have been established by the sharehold-
ers in the articles of association.

A public limited company (sociedade andnima,
or SA) is the form traditionally adopted by larger
companies. It is primarily characterised by the
fact that it has a more complex organisational
structure than, for example, the limited company.
The public limited company form also provides
greater flexibility when it comes to share capital
insofar as no special procedure is required for
the transfer of shares.

Limited Companies (Sociedade por Quotas)
This type of company has the following charac-
teristics.

* A minimum share capital of EUR0.01.

* A minimum of two shareholders as a rule.
Single-shareholder limited liability company
incorporation is permitted.

* As a general rule, limited companies are
incorporated by means of a private document
(articles of association). Additional formalities
may apply if the shareholders perform contri-
butions in kind.

* The transfer of shares may be carried out by
means of an agreement between the par-
ties, except when the incorporation has been
made through public deed.

* The company is governed by management
with one or more directors. An auditor is not
mandatory, but companies that do not have
a supervisory body must appoint a certified
auditor to carry out the statutory audit if their
turnover is greater than CVE10 million and/or
the number of employees is more than ten.

» Shareholders’ liability is limited to capital
subscribed, but shareholders are jointly and
severally liable for all contributions contained
in the by-laws.
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* The transfer of shares must be made by
written agreement between the parties. The
articles of association may set limits or condi-
tions on the transfer of shares or pre-emptive
rights in favour of other shareholders or the
company itself.

3.2 Incorporation Process
The procedural steps to set up a company are
as follows.

+ Approval of name - the first step in this type
of process is to gain approval of the name

of the company to be set up and to indicate
what type of company it will be.

Head office of the company - the company
must indicate the location where it will carry
out its commercial activity.

Corporate structure — the identification docu-
ments or commercial certificates, according
to whether individuals or legal entities are
involved, of the shareholders or quota-hold-
ers who will make up the corporate structure
of the company are required. If the individuals
or legal entities are foreign, the above docu-
ments must be legalised at the Cabo Verdean
consulate in the country of origin or apos-
tilled. If the shareholders or quota-holders
are legal entities, it will also be necessary for
the written resolution approving the setting
up of the Cabo Verdean company and the
shareholding to be held by the legal entity in
question.

Powers of attorney - if the share/quota-
holders are not available to travel to Cabo
Verde to sign the documentation necessary
for the process of incorporating the company,
they will have to execute powers of attorney
granting powers to representatives in Cabo
Verde to deal with the respective legal steps
of incorporation.
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* The articles of association — this document
establishes the rules that will govern the
operation of the company.

« Composition of the corporate bodies - the
members who will form the first board of
directors must be indicated at the moment of
incorporation.

+ Commercial licence — after dealing with the
deed of incorporation and respective com-
mercial registration, an application must be
made requesting the issue of the commercial
licence.

+ Commercial representation — foreign branch-
es of commercial companies may choose
to be represented in Cabo Verde through
branches, agencies, delegations or other
forms of representation. Representations are
authorised to carry out activity in Cabo Verde
in accordance with the applicable time limit.

3.3 Ongoing Reporting and Disclosure
Obligations

The ongoing reporting and disclosure obliga-
tions depend on the sector of activity of the
company. Companies that operate in financial,
banking, insurance and communications are
subject to different levels of ongoing reporting
and disclosure obligations.

Companies that are not subject to special legal
regimes must report the following:

+ annual accounts, which are to be filed annu-
ally with the commercial registry and must be
publicly available;

+ a statement of commencement of activity
from the tax authorities;

+ a statement of commencement of activity for
social security purposes; and

+ any amendment to the articles of incorpora-
tion.
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3.4 Management Structures

For a sociedade andnima, the management
must be structured as a board of directors with
a minimum of three members or an executive
board of directors. Where the share capital does
not exceed EUR90,691, the board of directors
can be replaced by a single director.

For sociedades por quotas, management is dis-
charged by one or more managers, who must
be individuals, designated by the shareholders.

3.5 Directors’, Officers’ and
Shareholders’ Liability
Directors can face civil and criminal liability.

Directors’ Civil Liability

Members of the board of directors can be held
liable towards the company for damages caused
by acts or omissions resulting from disrespect
of their legal or contractual duties, unless the
directors can prove that they did not act wilfully
or maliciously.

As an expression of the business judgement
rule, liability is waived if directors can prove
that they acted in an informed manner, free of
any personal interest and using the criterion of
corporate rationality. A director who does not
exercise the right of opposition conferred by law,
when able to do so, will be jointly liable for the
acts they could have objected to.

Directors are not liable towards the company if
the act or omission is part of a resolution of the
general meeting, even if that resolution is voida-
ble. However, directors will not be released from
liability on the favourable opinion or consent of
the supervisory body.
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Directors’ Criminal Liability

Under Cabo Verdean law, only crimes expressly
provided for in the law can be punishable. Com-
panies and individuals can be held criminally
liable.

Directors can be liable for any action wilfully
performed on behalf of the company, whenever
such action qualifies as a crime and even if the
relevant type of crime requires (to qualify as
such) certain elements that can only occur in the
company or if an agent acts in its own interest
and the director acted in the company’s interest.

Misdemeanour Proceedings

Certain actions of the directors can qualify as
misdemeanours and incur fines and acces-
sory penalties applicable to the relevant agent
(either a company or generally a director acting
on behalf of the company).

4. Employment Law

4.1 Nature of Applicable Regulations

The employment relationship is regulated by the
Labour Code (Legislative Decree No 5/2007 of
16 October). Several other laws regulate impor-
tant issues, such as work-related accidents and
sickness.

Nevertheless, the parties may agree some spe-
cial situation conditions for the employment
relationship in employment agreements, pro-
vided they do not violate the Labour Code. It
is also possible to have collective bargaining
agreements with more favourable conditions for
employees.

Civil servants or public employment relation-
ships are subject to special regulation.
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4.2 Characteristics of Employment
Contracts

As a rule, no written document is required and
the employment relationship can be proved by
any means.

Some types of contract must be in writing - ie,
fixed-term or part-time and certain top manage-
ment contracts. The contract not being in writing
does not render it invalid, but it can lead to the
contract being requalified as a full-time, perma-
nent contract.

4.3 Working Time

The minimum and maximum working times are
regulated by the Labour Code. The normal work-
ing period may not exceed eight hours per day
and 44 hours per week, and a minimum of 12
consecutive hours of rest must be respected.

The Labour Code provides that, by a unilateral
decision of the employer, a single schedule of
seven hours of daily work may be established
during the months of July to September, between
6am and 3pm on the same day. During daylight
saving time, the employee shall be allowed an
interval of not less than 15 minutes. The employ-
er may also choose to maintain normal working
hours by extending rest time between the morn-
ing and afternoon periods, but in such case the
afternoon period may not pass 19:30 each day.
As arule, the daily working period shall be inter-
rupted by an interval with a maximum duration
of one hour so that the employee does not work
more than five consecutive hours.

Overtime hours are also regulated by the Labour
Code and are considered to be work outside the
normal period of work to which the employee
is bound and can only be done in the case of
increases in work that do not justify the recruit-
ment of other employees, in the case of force
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majeure, or where there are serious reasons that
make it necessary in order to prevent serious
harm.

4.4 Termination of Employment
Contracts
The employment contract is extinguished by:

» mutual agreement of the parties;

* expiry;

» collective dismissal;

+ individual dismissal for just cause; or
+ termination by the employee.

Mutual Agreement of the Parties

It is always lawful for the employer and the
employee to terminate the employment contract
by mutual agreement, which must be executed
in writing. The parties are free to enter into an
agreement with or without compensation and to
fix the date of termination - ie, to establish that
the termination will be immediate or in the future.
However, if the parties intend to give immediate
effect to the termination agreement, the employ-
er shall agree compensation with the employee,
taking into consideration the type and duration
of the employment contract, remuneration and
the possibility of finding a new job. The compen-
sation to be agreed between the parties may be
paid in cash or in goods, in a single instalment
or in several instalments.

The employee can always claim cancellation of
the agreement or any of its clauses, by judicial
proceedings, if they consider that there has been
an error, malicious act or coercion in its conclu-
sion.

Expiry
The employment contract expires as follows:

+ once the period has expired;
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« if there is a supervening, absolute and defini-
tive impossibility of the employee performing
the work for which they were hired;

* by the occurrence of any extinctive facts, not
dependent on the will of the parties; or

+ upon the retirement of the employee.

The expiry of the contract due to the expiry of the
initial or renewal period gives the employee the
right to compensation of the following amounts:

+ 21 days of basic remuneration if the contract
lasts one year;

+ 15 days of basic remuneration for each full
year of the contract, in addition to the first
year; and

+1.75 days of basic remuneration for each
month of the contract term up to one year.

In undetermined-duration and fixed-term con-
tracts with a duration of more than five years,
the employee is entitled to compensation in the
amount of ten days of basic remuneration for
each full year after the first five years and one
day of compensation for each month of duration
of the contract up to one year.

Collective Dismissal

The employer may terminate the employment
contracts of two or more employees on the
grounds of reduced business or permanent clo-
sure of the company, establishment or part of
the company structure for economic, conjectural
or technological reasons.

The employer intending to make a collective dis-
missal shall communicate its intention in writ-
ing to the unions representing the employees. If
the employees are non-unionised, the company
shall notify the employees directly. The commu-
nication shall include the following information:
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» the grounds for collective dismissal;

+ the expected date for the termination of the
contracts;

« the criterion for the selection of employees;
and

+ the number and professional category of the
employees covered by the collective dis-
missal.

The employees covered by the collective dis-
missal are entitled to compensation, the amount
of which depends on the date the employee was
hired.

Individual Dismissal for Just Cause

Under certain circumstances, the employer can
terminate the contract for just cause. The con-
cept of just cause includes disciplinary dismissal
and other forms of dismissal, provided that they
are justified according to the law.

For dismissal based on unlawful conduct of the
employee, the concept of just cause is the cen-
trepiece of the matter and consists of the impos-
sibility in practice of continuing the employ-
ment relationship due to the seriousness of the
employee’s misconduct. When dismissed with
disciplinary cause, the employee is not entitled
to any compensation.

If the dismissal is not justified according to the
law or if the employer does not comply with
the proper proceeding, the termination of the
contract can be considered null and void. The
contract remains in force, which can lead to rein-
statement or compensation.

Termination by the Employee

The employee may terminate the employment
contract at any time without any reason or expla-
nation, but is obliged to give prior notice to the
employer, which varies between 15 days and
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two months depending on the duration of the
contract.

4.5 Employee Representations

The right to form an employee representative
body in any company, regardless of its size,
is guaranteed by the Cabo Verdean Constitu-
tion. The initiative depends completely on the
employees, which means that employers are
under no obligation to implement this form of
representation.

5. Tax Law

5.1 Taxes Applicable to Employees/
Employers

Employees are subject to personal income tax
(PIT) under two tax methods:

« the declarative (self-assessment) method; and
« the final withholding method.

Employees are taxed according to category A
(employment income), based on their residence
or non-residence status. For PIT purposes, an
employee is deemed resident in Cabo Verde if
they:

* spend more than 183 days in aggregate in
Cabo Verde during a calendar year; or

» stay fewer than 183 days therein and maintain
a residence said to be the habitual residence
in Cabo Verde with reference to December
31st of a given year.

Declarative Method

Under the declarative method, individuals are
taxed according to their annual income state-
ment. This method is mandatorily applicable to
taxpayers taxed under category B (business and
professional income) with standard organised
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accounting, and to taxpayers taxed under cate-
gory C (rental income). This method is also appli-
cable to dependent workers (category A) who
opt to file their tax return on income obtained
abroad by resident taxpayers, and on income
obtained in Cabo Verde by non-resident taxpay-
ers that could not be taxed at flat rates.

Income will be subject to taxation at rates rang-
ing between 16.5% and 27.5%, as follows:

+ up to CVE960,000 - 16.5%;
* CVE960,000 to CVE1.8 million - 23.1%; and
« over CVE1.8 million - 27.5%.

An exemption from taxation applies to net
income of up to CVE220,000 annually.

Final Withholding Method

The final withholding method is used to collect
taxes when taxpayers are not obliged to submit
their annual income statement in the following
cases.

Category A — employment and pensions

This income is generally subject to monthly with-
holding tax (WHT). Employment income is spe-
cifically defined in the PIT Code and covers all
payments in connection with work (employment
contract), such as salary, bonuses, commis-
sions, pensions, allowances (eg, cost-of-living
and housing allowances) and benefits in kind
(eg, company cars), regardless of where the pay-
ment originates. Board members’ remuneration
is taxed as employment income.

The following types of income are exempt from
PIT:

- per diems for national and international trips,
for the portion that does not exceed the limits
set for the public services;
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+ lunch allowance, up to CVE250 per day;

+ the use of a personal car, up to CVE120,000
per year;

+ a cash shortage allowance, of up to 15% of
the monthly salary;

+ a family allowance, of up to CVE500 per
month, for each dependant or equivalent and
ancestors; and

» redundancy payments, which are taxable on
the portion that exceeds one and a half times
the average remuneration paid during the
last months of employment, multiplied by the
number of years of employment.

As a rule, the monthly WHT is levied as final
taxation, unless the taxpayer opts to file the tax
return, in which case the tax withheld has the
nature of an advance payment on account of
the final annual income tax liability. The monthly
tax withholdings due are calculated by apply-
ing the following progressive WHT rates and the
corresponding deduction to the taxable income:

« up to CVE80,000 — WHT is 15% with a
CVE5,500 deduction;

« CVE80,000 to CVE150,000 - WHT is 21%
with a CVE10,300 deduction; and

- over CVE150,000 - WHT is 25% with a
CVE16,300 deduction.

Employees and managers or directors of the
company are liable to social security contri-
butions of 8.5% on their gross remuneration.
Employers are liable to social security contribu-
tions of 16% on the same gross remuneration
received by employees and managers or direc-
tors of the company.
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Category B - business and professional
income

Business and professional income earned by
individual entrepreneurs is taxed under the fol-
lowing regimes:

» standard organised accounting; and
* single act (ato isolado).

Business and professional income earned by
individual entrepreneurs under standard organ-
ised accounting is subject to WHT at the rate of
20% as an advance payment on account of the
final annual income tax liability.

Net income is computed under the rules applica-
ble to companies, with the adjustments provided
for in the PIT Code and subject to income tax at
the PIT rates applicable.

Net income is computed according to the dec-
laration-based method (método declarativo),
where tax is levied on the aggregate base of the
relevant income categories in the household
minus personal deductions and allowances.

Under the PIT Code, a single act is considered
a taxable operation performed twice during the
tax year.

Category C - rental income

Rental income is subject to WHT at the rate of
20% as an advance payment on account of the
final annual income tax liability. To compute the
net income, taxpayers may deduct maintenance
and repair expenses of up to 30% of gross rental
income.

Category D - investment income
In general, investment income is subject to a flat
rate of 20%, although the following exceptions

apply:
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- dividends are subject to a flat rate of 10%;
and

« interest on bonds is subject to a flat rate of
10%.

A special tax regime contained in the Tax Ben-
efits Code provides for the following:

+ an exemption from taxation on interest on
term deposits received by Cabo Verdean
emigrants;

*income derived from bonds or similar prod-
ucts (except debt securities listed in the secu-
rities market) obtained before 31 December
2017 benefits from a 5% flat rate; and

« dividends from shares listed in the stock
exchange, placed at the disposal of their
holders before 31 December 2017, are
exempt from PIT.

Category E - capital gains

Capital gains earned by individual taxpayers are
subject to a flat rate of 1% in the case of gains
on the disposal of immovable property, intellec-
tual property or shareholdings. A flat rate of 20%
applies in the case of gains on gambling, lottery
participation, betting, prizes awarded in sweep-
stakes or contests.

5.2 Taxes Applicable to Businesses

Cabo Verde’s corporate income tax (CIT),
called imposto sobre o rendimento das pessoas
colectivas, is levied on profits obtained within
the Cabo Verdean territory and those obtained
outside by resident companies (worldwide prin-
ciple). Non-resident companies with a perma-
nent establishment (PE) in Cabo Verde are also
subject to CIT on Cabo Verdean-source income
attributable to the PE.

Taxable profit is computed according to the local
accounting rules and adjusted for tax purposes.
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For the purposes of determining taxable income,
CIT payers can be taxed under two methods/
regimes, as follows.

* A special regime for micro and small-sized
companies:

(@) micro-sized companies are entities that
employ up to five persons, with an annual
turnover (gross amount of sales and ser-
vices) that does not exceed CVES5 million;

(b) small-sized companies are entities that
employ between six and ten persons, with
an annual turnover of between CVE5 mil-
lion and CVE10 million; and

(c) micro and small importers import goods
with a customs value that does not ex-
ceed the value of turnover on an annual
basis for the purpose of qualifying un-
der the simplified scheme for micro and
small-sized companies.

+ A standard organised accounting regime
- the standard/normal regime under which
the computation of profits follows the local
accounting rules.

Resident companies are subject to a tax rate
of 21%, where taxable income corresponds to
the profit minus any tax benefits and any losses
carried forward, as stated in the tax return. The
tax rate of 21% is also applicable for PEs of non-
resident companies.

Micro and small-sized companies are subject to
a single special tax (SST) of 4% levied on the
gross amount of sales obtained in each taxable
year, to be paid quarterly. The SST replaces the
CIT, fire brigade surtax and value-added tax
(VAT), as well as the contribution to social secu-
rity attributable to the company.

Non-resident companies without a PE are sub-
ject to WHT rates applicable for each income
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category stipulated in the Tax Code, which range
between 1% and 20%. The CIT rate is increased
by a fire brigade surcharge, called taxa de incén-
dio, of 2% on the tax due, leading to a final tax
rate of 21.44%. This surcharge is levied in the
municipalities of Praia (Island of Santiago) and
Mindelo (Island of Sao Vicente).

Permanent Establishment

Non-resident companies deemed to have a PE
in Cabo Verde are also subject to tax in Cabo
Verde. Under Cabo Verdean tax law, a non-resi-
dent company is deemed to have a PE if one of
the following applies:

« it has any fixed installation or permanent
representation located in Cabo Verde through
which, among others, activities of a commer-
cial, industrial or agricultural nature, fishing
or the rendering of services are carried out
(including agricultural, fishing and cattle-rais-
ing explorations);

+ quarries or any other places of natural
resource extraction are involved; or

+ it carries out its activity in Cabo Verde
through:

(a) employees, or any other personnel hired
for that purpose, for a period (continuous
or not) of not less than 183 days within a
12-month period;

(b) a person (a dependent agent) who is not
an independent agent acting in the Cabo
Verdean territory on behalf of a company,
with powers to intermediate and conclude
binding contracts for that company, within
the scope of its business activity; or

(c) a building site or a construction installa-
tion if it lasts for more than 183 days, as
well as activities of co-ordination, supervi-
sion and inspection related to the building
site or its construction installation.
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A PE is also recognised in the case of:

* commissionaire arrangements;

« preparatory or ancillary activities carried out
by closely related enterprises through a fixed
installation; and

* independent agents acting exclusively, or
almost exclusively, on behalf of one or more
closely related enterprises.

A PE of a non-resident is taxed as a resident
company.

5.3 Available Tax Credits/Incentives
Foreign Investor Status (Estatuto do
Investidor Externo)

Foreign Investor Status was revoked by the New
Investment Law effective as of 1 January 2013; it
had previously granted some tax benefits at the
level of the investor (eg, exemption from WHT on
distribution of profits and on interest related to
the financing of the investment). Those tax ben-
efits already granted, or for which recognition
has been requested prior to the entry into force
of the Tax Benefits Code (TBC) and the Invest-
ment Code, are maintained. Investment projects
submitted for analysis and approval to the com-
petent authorities prior to the entry into force of
the Tax Benefits Code continue to be regulated
under the legislation in force at the date of their
respective submissions.

Contractual Tax Benefits

There are exceptional incentives — regarding
customs duties, CIT, PIT, property tax and stamp
duty - for investments that fulfil all of the follow-
ing conditions:

+ the promoter of the investment possesses
technical and managerial capacities;

+ the invested amount exceeds CVES3 bil-
lion (formerly CVE550 million) — the relevant
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amount is CVE1.5 billion for investments
located in a municipal area where the aver-
age GDP per capita is lower than the national
average (with reference to the last three
years); and

* they create, directly, at least 20 qualified jobs
(ten in the case of investments located in a
municipal area where the average GDP per
capita is lower than the national average, with
reference to the last three years) — a qualified
job requires professional or higher education,
or specialised technical training, certified by
a national or foreign entity, including manage-
ment positions.

The concession of contractual tax benefits is
subject to approval by the Council of Ministers
upon agreement.

Differentiated Merit Projects (DMP)

DMP status was established by Law 80/1X/2020,
of 26 March, and is granted to investments that
cumulatively meet the following requirements,
among others:

* represent an investment equal to or higher
than CVE1.5 billion;

« contribute, in net terms, to the improvement
of the balance of payments;

+ use technology, production and commerciali-
sation processes that minimise environmental
impacts or promote environmental sustain-
ability; and

+ have a recognised productive social effect,
particularly in the creation of at least five
qualified jobs (those that require specialised
technical training, either professional or of
higher education, including management
positions).

Investment projects with DMP status are granted

the following benefits:
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+ a reduced customs duty rate of 5% on the
importation of materials, goods and equip-
ment mentioned in Article 15 of the Tax
Benefit Code;

+ customs duty exemption on the importation
of raw materials, consumables, finished and
semi-finished materials and other products to
be incorporated in products manufactured by
the company - in the case of industrial invest-
ment (ie, projects of companies registered
in the Cadastro Industrial), the exemption is
also applicable to packaging and wrapping
materials used in products manufactured by
the company;

+ CIT tax credit of 30% of the eligible invest-
ments effectively made (capped at 50% of
the CIT assessed);

+ stamp tax exemption on the borrowing of
funds for the investment;

* property tax (IUP) exemption on the acquisi-
tion of real estate exclusively aimed at the
installation of the investment project; and

+ other non-tax incentives established in spe-
cific legal diplomas.

DMP investment projects implemented in
municipal areas where the GDP per capita is
lower than the national average have the follow-
ing additional benefits:

+ CIT credit of 40% of the eligible investments
effectively made (capped at 50% of the CIT
assessed); and

« [IUP exemption on the acquisition of real
estate used in the development of the com-
pany’s main activity, including any developing
needs arising throughout the first five years
following the acquisition.

151 CHAMBERS.COM

Direct Investment Made in Cabo Verde by
Emigrants

Direct investment made by emigrants shall ben-
efit from the following tax incentives, as estab-
lished by Law 73/1X/2020, of 2 March:

+ exemption from taxation (as contained in the
Corporate Income Tax Code) of dividends
and profits distributed to the emigrant inves-
tor arising from authorised foreign investment;
and

« exemption from customs duties on the acqui-
sition of materials for construction, extension
or refurbishment of a first residential house,
including furniture, appliances and other
imported goods, under certain conditions.

The regime applies to emigrant investors per-
manently living abroad, and to former emigrant
pensioners and retired people receiving pen-
sions and similar income from their country of
immigration.

Investment in tangible assets or intangibles in
Cabo Verde is eligible under the conditions con-
tained in the regime - eg, the incorporation of
entities or branches in Cabo Verde, the acquisi-
tion of shareholdings, or the granting of loans
or other forms of financing of entities in which a
shareholding is held.

Industrial Activity
The following tax and customs benefits are pro-
vided for industrial activity.

CIT benefits

A CIT credit is available for up to 50% of the eli-
gible investments made in an industrial activity.
Any unused tax credit may be carried forward for
ten years, subject to certain limitations. Eligible
investments include the acquisition of new fixed
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assets, patents and licences regarding technolo-
gies.

IUP benefits

Industrial activities may benefit from an exemp-
tion from IUP on the acquisition of immovable
property used exclusively for industrial purpos-
es; however, the recognition of such tax exemp-
tion should be approved by the municipality.

Customs duty benefits

Industrial activities benefit from an exemption
from customs duties on the importation of con-
struction materials, machines, utensils, semi and
fully finished materials, products and raw materi-
als used in the production of goods.

Stamp duty benefits
Financing transactions of industrial projects are
exempt from stamp duty.

International Business Centre (IBC) of Cabo
Verde

The Cabo Verdean Agency for Foreign Invest-
ment is the entity responsible for granting licenc-
es to operate within the IBC, upon previous pro-
posal of the Zona Franca Comercial S.A. The
following tax benefits are applicable to entities
licensed to operate in the IBC on income from
industrial or business activities and services
(note that these tax benefits are not applicable to
entities engaged in tourism, banking and insur-
ance, real estate or construction).

CIT benefits

Reduced CIT rates of 5%, 3.5% or 2.5% are
applicable, respectively, to entities that cre-
ate ten, 20 or 50 jobs. The CIT rate is 2.5% in
the case of the creation of four jobs for entities
licensed to operate within the International Ser-
vice Centre. Entities licensed to operate within
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the IBC are granted to benefit from reduced CIT
rates until 2030.

Shareholders’ benefits

Shareholders of entities licensed to operate
within the IBC are exempt from taxation on divi-
dends and interest received.

VAT and customs duty benefits

All the exemptions contained in the VAT regula-
tion and customs law apply. An exemption from
customs duties applies with respect to certain
goods, equipment and materials used within the
scope of the activity developed and licensed
under the IBC.

Maritime Transport (Tonnage Tax)

Cabo Verdean tax legislation contains a special
regime for the assessment of the taxable profit
applicable to maritime transport activities (ton-
nage tax).

Entities licensed in the IBC that carry out activi-
ties related to the international maritime trans-
port of persons or goods may opt for a special
regime for the assessment of taxable profit, pro-
vided that they fulfil the following conditions:

« all the ships and vessels owned by the tax-
payer must be registered in the International
Register of Ships of Cabo Verde (further requ-
lation shall be published), and all the activity
carried out must be eligible; and

- at least 85% of the total income derives
from activities carried out with other entities
licensed and operating in the IBC or with non-
resident entities.

Under the tonnage tax regime, the taxable profit
shall be determined by applying the following
daily amounts to each eligible ship or vessel:



CABO VERDE | AW AND PRACTICE

Contributed by: Nelson Raposo Bermardo, Joana Andrade Correia, Julio Martins Junior,
Manuel Esteves de Albuguerque and Mafalda Contumélias Batista, Raposo Bernardo & Associados

+ up to 1,000 net tonnes — the daily taxable
income for each 100 net tonnes is CVE646;

« from 1,001 to 10,000 net tonnes — CVE566;

« from 10,001 to 25,000 net tonnes — CVE307;
and

- above 25,000 net tonnes — CVE103.

No tax credits are available.

If there is a change from the tonnage tax regime
to the general CIT regime, the tax value of the
assets held corresponds to the value resulting
from the application of the general rules con-
tained in the CIT Code, as if the taxpayer had
not applied the special regime. In addition, tax
losses or any tax credits carried forward origi-
nated during the taxable periods to which the
special regime applied are disregarded.

Internationalisation of Cabo Verdean
Companies

A regime that provides for tax and financial
incentives for investment projects in order to
promote the internationalisation of Cabo Ver-
dean companies is in force.

The following incentives, to be granted under a
contract of not more than three years, apply to
internationalisation projects undertaken before
31 December 2020 by companies whose head
office and place of effective management are in
Cabo Verde.

CIT benefits

Investments that are eligible for the regime of
tax benefits for internationalisation may benefit
from:

+ a reduction in their CIT rate of up to 50%,

applicable until the term of the investment
contract; and
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+ an exemption from CIT on income obtained
by qualified expatriate employees.

In addition, a deduction for the creation of
employment ranging between CVE26,000 and
CVE35,000 for each new job created may apply.

IUP benefits

An exemption from IUP may be available on
the acquisition of immovable property for the
establishment or expansion of the activity of the
investor.

VAT and customs duty benefits

Exemptions provided for in the VAT Code apply,
as well as customs duties incentives as provided
for in the general applicable legislation.

Stamp duty and other benefits

An exemption from stamp duty is available on
the incorporation of companies or an increase
of share capital of existing companies, and on
financing transactions.

An exemption from notary and registration fees
is available on the incorporation and registration
of companies.

Touristic Utility Status (Estatuto de Utilidade
Turistica)

Cabo Verde may grant Touristic Utility Status to
the following types of touristic projects:

« installation, granted to new tourist resorts and
facilities;

+ operation and exploitation, granted to existing
tourist resorts and facilities; and

« refurbishment, granted to existing tour-
ist resorts and facilities in connection with
improvements and expansions.
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Touristic Utility Status generally allows for the
following tax incentives and benefits:

+ CIT credit of up to 30% of the eligible invest-
ments made in tourism, touristic promotion
activities and real estate tourism project
investment;

+ an exemption from IUP on the acquisition
of real estate used for the construction and
installation of touristic projects if granted by
the municipality;

+ a reduced rate of 5% of customs duties on
the importation of materials and equipment
used in touristic projects; and

« exemptions from stamp duty on the financing
of tourism investments.

Tax Incentives for Renewable Energies

There is a regime for the promotion of independ-
ent production and self-production of electric-
ity based on renewable energy sources. Water,
wind, solar, biomass, biogas or industrial, agri-
cultural or urban waste, oceans and tides, and
geothermal are to be considered sources of
renewable energy. Under the regime, renewable
energy producers may benefit from the follow-

ing.

CIT benefits

A CIT credit is available for up to 30% of the
eligible investments made in renewable energies
projects.

Customs duty benefits

A reduced rate of 5% of customs duties and
other customs charges applies on the importa-
tion of capital goods, raw materials and sup-
plies, finished and semi-finished products, and
other materials that are incorporated or used in
the production of goods or services involved in
the production of electrical energy from renew-
able sources.
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IUP and stamp duty

Exemptions from IUP and stamp duty are grant-
ed on the acquisition of immovable property and
other assets related to the investment project or
its financing.

Interest rate support for micro production of
renewable energies

Interest rate support of 50% is granted on the
interest on loans borrowed from financial insti-
tutions by families and by duly incorporated
micro and small companies for the acquisition
of equipment and installation services aimed
at the micro production of renewable energy in
accordance with the applicable legislation. This
support shall apply to final consumers covered
by the normal low voltage category.

Shipping Transport Industry Incentives

CIT benefits

A CIT credit is available for up to 30% of the
eligible investments made in shipping, air and
sea transportation projects.

Customs duty benefits

A reduced rate of 5% from customs duties
applies on the importation of shipping material
for the maintenance, production and repair of
shipping and respective equipment.

IUP and stamp duty

Exemptions from IUP and stamp duty are grant-
ed on the acquisition of immovable property and
other assets related to the investment project or
its financing.

Job Creation Incentives

Entities taxed under the verification method are
entitled to deduct the following amounts for
each permanent job created:



CABO VERDE | AW AND PRACTICE

Contributed by: Nelson Raposo Bermardo, Joana Andrade Correia, Julio Martins Junior,
Manuel Esteves de Albuguerque and Mafalda Contumélias Batista, Raposo Bernardo & Associados

+ CVE26,000 for each job created in the munic-
ipalities of Boa Vista, Praia and Sal;

+ CVE30,000 for each job created in the
remaining municipalities; and

+ CVE35,000 in the case of a disabled person.

Taxpayers covered by the organised account-
ing regime shall be entitled to a tax credit of
CVE20,000 for each unemployed person hired
for a minimum of 12 months.

Media, Telecommunications and the Internet
The importation of goods, materials, equipment,
vehicles and other equipment exclusively for the
purpose of telecommunications and media is
exempt from customs duties.

Incentives for the Importation of Vehicles
Exemptions from customs duties, excise duty
and VAT are granted for the following for 2024:

« the importation of heavy passenger vehicles
for the collective transport of passengers
comprising more than 30 seats, including the
driver, when imported by duly licensed com-
panies operating in the respective sector;

« the importation of heavy passenger vehicles
for the collective transport of passengers
comprising more than 12 seats, including
the driver, when imported by a public trans-
porter with the respective permit that is in
the process of replacing licensed vehicles,
as contained in the General Legal Regime of
Transport in Motor Vehicles (Regime Juridico
Geral de Transportes em Veiculos Motoriza-
dos); and

« the importation of heavy passenger vehicles
intended for school transport, duly equipped,
comprising more than 23 seats, including
the driver, when imported by an educational
entity duly authorised by the competent min-
istry, local authorities and public transporter,
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provided that those vehicles are duly licensed
and authorised by the competent authorities.

The above incentives shall not apply to vehicles
aged more than six years, with the exception of
the import of heavy passenger vehicles for col-
lective transport of passengers when imported
by a public transporter.

Incentives Under the Young Start-Ups
Programme

Incentives for corporate finance

Resident or non-resident entities with a PE in
Cabo Verde that make cash capital contributions
to companies eligible under the Young Start-Ups
Programme, or to companies based in municipal
territories where the average GDP per capita in
the last three years is below the national aver-
age, as well as to micro and small companies,
can deduct part of these contributions up to 2%
of the tax assessed in the previous tax year, pro-
vided that:

* there are no overdue wages;

« their tax and contributory situation is regular-
ised;

+ they are not taxed under indirect tax meth-
ods; and

+ authorisation is granted to all their bank
accounts.

The deduction cap shall apply even if the com-
pany makes capital contributions in more than
one eligible company. This benefit is not cumula-
tive with the tax benefit regarding the conven-
tional remuneration of share capital.

Other incentives

The following incentives are applicable to enti-
ties that carry out, directly and as their main
activity, an economic activity eligible under the
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Young Start-Up Programme, approved by Reso-
lution No 34/2017 of 25 April:

+ a CIT rate of 5%, applicable in the first five
years of activity, starting 1 January 2019,
except in the case of information, commu-
nication and technology and research and
development enterprises, whose rate is 2.5%,
regardless of the location of the head office or
place of effective management;

an exemption from customs duties, excise
duty and VAT on the importation of one
vehicle for the transport of goods, compris-
ing up to three seats in the cabin, including
the driver, with a maximum age of five years,
intended exclusively for the respective activ-
ity;

an exemption from import duties on the
importation of raw and subsidiary materi-
als, materials and finished and semi-finished
products intended for incorporation into
products manufactured within the scope of
industrial projects — the incentive shall apply
if the entities are certified and registered at
the Industrial Registry during the installation,
expansion or remodelling phase;

financial incentives, support for capacity-
building, and other institutional support pro-
vided for in the legislation of micro and small
companies;

an exemption from stamp duty on financ-
ing agreements for the development of the
respective activities; and

a reduction of 50% of the fees due on notarial
acts and registrations due on the purchase
and sale of real estate for the respective
installation.

Eligible companies whose places of effective
management are located outside the munici-
palities of Praia, Sao Vicente, Sal and Boa Vista
shall benefit from a tax credit of 50% of the CIT
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assessed (not applicable to ICT and R&D activi-
ties). Eligible companies shall benefit from the
incentives provided for in Article 13 (exemp-
tion from property tax), Article 15 (exemption
from customs duties) and Article 332 (training,
internships and scholarships) of the Tax Benefits
Code, and from the incentives for employers hir-
ing young people.

Eligible companies benefiting shall be subject to
the payment of autonomous taxation under the
general terms contained in the CIT Code.

Incentives for Electric Mobility

The importation of electric vehicles, including
two-wheel vehicles, is exempt from VAT, cus-
toms duties and excise duties. The exemption
from VAT and customs also applies to the impor-
tation of new rechargeable batteries for electric
vehicles, including their connectors, shields,
connecting cables and meters, intended exclu-
sively for charging.

Parking fees for such electric vehicles are also
exempt from VAT.

Fishing Licence Exemption

An exemption is granted from the payment of
fees in obtaining fishing licences for boats up to
five tons registered in the National Vessel Reg-
istration System if the holder has more than one
boat.

Tax Benefits Regarding the Recovery of
Business and Insolvency

There are CIT, PIT, stamp duty and property tax
benefits for companies under recovery of busi-
ness and insolvency procedures.

Foreign Tax Credit
Cabo Verdean tax law allows a foreign tax
credit to mitigate the double taxation on for-
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eign income taxed in another jurisdiction. The
tax credit is equal to the lesser of (i) the income
tax paid abroad or (ii) the CIT fraction calculated
before the deduction is given, corresponding to
incomes that may be taxed in the country con-
cerned, net from any costs or losses, directly or
indirectly incurred, for the purposes of its reali-
sation. Foreign tax credit cannot exceed the tax
outlined in the tax treaty, if applicable.

5.4 Tax Consolidation

The group taxation regime may apply, provided
one of the companies directly or indirectly holds
at least 75% of the statutory capital of the oth-
ers and more than 50% of the voting rights. The
option to apply this special taxation regime for
groups of companies can only be made when
such groups meet the following cumulative
requirements:

» must be tax resident in Cabo Verde;

» must be subject to the normal regime of taxa-
tion at the highest corporate tax rate;

» must maintain a minimum holding participa-
tion of 75%;

+ all companies must be held by the parent
company for more than one year (excluding
newly incorporated companies);

+ cannot be dormant for more than one year;

» cannot be dissolved or insolvent;

+ cannot have tax losses in the three years prior
to the regime application, unless the compa-
nies have been held by the parent company
for more than two years; and

+ cannot have a tax period different from that of
the parent company.

Furthermore, the parent company must not be
controlled by any other Cabo Verde-resident
company that meets the criteria to be a parent
company, and should not have opted out of this
regime in the past three years.
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5.5 Thin Capitalisation Rules and Other
Limitations

There is a limitation on the tax deductibility of net
financing expenses, which are only deductible
up to the higher of the following limits:

* CVE110 million; or
+ 30% of earnings before depreciation, net
financing expenses and taxes.

5.6 Transfer Pricing

There is a transfer pricing regime which estab-
lishes that commercial transactions between
associated enterprises should be subject to
identical terms and conditions to those that
would be accepted and agreed between inde-
pendent entities (the arm’s length principle).

Taxpayers must keep information and documen-
tation regarding their transfer pricing policies on
hand. The following taxpayers must prepare a
transfer pricing documentation file:

« entities classified as “Large Taxpayers”;

+ entities considered to be taxed under a privi-
leged tax regime, as defined in the General
Tax Code;

* PEs of non-resident entities; and

+ other entities designated as such by the tax
authorities.

5.7 Anti-evasion Rules
Cabo Verdean law provides for anti-evasion
rules.

6. Competition Law

6.1 Merger Control Notification
In Cabo Verde there is a Competition Author-
ity (Autoridade da Concorréncia, or AdC), which
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regulates or controls mergers between compa-
nies or entities.

Certain sectors also have specific entities that
may regulate certain operations, as follows:

+ the Central Bank of Cabo Verde for the
finance and insurance sectors;

« the Civil Aviation Authority for the aviation
sector; and

+ the Multisectoral Regulatory Agency for the
Economy for the telecoms sector.

6.2 Merger Control Procedure

Mergers that meet the criteria set out in the Cabo
Verde Competition Act are subject to prior noti-
fication to the AdC.

6.3 Cartels
See 6.2 Merger Control Procedure.

6.4 Abuse of Dominant Position
See 6.2 Merger Control Procedure.

7. Intellectual Property

7.1 Patents

A patent is an exclusive right that can be granted
to any type of invention in any field of technology,
whether it is a product or a process, or to new
processes for obtaining products, substances or
compounds that already exist. There are three
patentability requirements in the Industrial Prop-
erty Code: novelty, inventive step and industrial
application.

A patent shall confer the exclusive right to use
the invention anywhere in the national territory,
and shall also confer on its owner the right to
prevent third parties from manufacturing, offer-
ing, stocking, trading or using the product that is
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the subject of the patent without their consent,
and from importing or holding it for any of these
purposes.

The registration of a patent is filed with the
Institute of Quality Management and Intellectual
Property (IGQPI).

Generally, patent rights will be enforced and
invalidated before the First Instance Courts.
Whoever illegally violates the industrial property
rights of another person, with criminal intent or
by mere blame, must pay compensation to the
injured party for the damages resulting from the
violation. For this purpose, the IP right holder
must prove the causality of the infringement for
the damages calculation. The injured parties can
also resort to criminal courts for criminal cases.

The length of protection is 20 years.

7.2 Trade Marks

Trade marks are signs used in trade to identify
products and services, and can consist of a
sign or set of signs capable of being represent-
ed graphically - ie, words (including names of
people), designs, letters, numbers, sounds, the
shape of the product or its packaging. A trade
mark may also consist of advertising slogans for
goods or services to which they refer, irrespec-
tive of copyright protection afforded to them,
provided they are of distinctive character.

The registration of the trade mark grants the right
holder the ownership and exclusive use of the
trade mark for the products and services that the
mark designates.

The registration of a trade mark is filed with the
IGQPI.
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Generally, trade mark rights will be enforced
and invalidated before the First Instance Courts.
Whoever illegally violates the industrial property
rights of another person, with criminal intent or
by mere blame, must pay compensation to the
injured party for the damages resulting from the
violation. For this purpose, the IP right holder
must prove the causality of the infringement for
the damages calculation. The injured parties can
also resort to criminal courts for criminal cases.

Protection lasts for ten years from the date of the
respective concession, and can be indefinitely
renewed for equal periods.

7.3 Industrial Design

A design shall mean the ornament or aesthetic
aspect of an article, including the appearance
of the whole, or part, of a product resulting from
the features of, in particular, the lines, contours,
colours, shape, texture or materials of the prod-
uct itself and its ornamentation. Designs that are
contrary to public order, public health or morality
cannot be registered.

The registration of an industrial design is filed
with the IGQPI. The scope of the protection con-
ferred by the registration shall cover all designs
that do not give a different overall impression to
an informed user. Registration of a design shall
confer on its holder the exclusive right to use it
and prohibit its use by third parties without their
consent, if such acts are carried out for com-
mercial purposes.

Generally, industrial design rights will be enforced
and invalidated before the First Instance Courts.
Whoever illegally violates the industrial property
rights of another person, with criminal intent or
by mere blame, must pay compensation to the
injured party for the damages resulting from that
violation. For this purpose, the IP right holder
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must prove the causal relationship between the
infringement and the injury for the damages cal-
culation. The injured parties can also resort to
criminal courts for criminal cases.

7.4 Copyright

Copyright is defined as the exclusive right of
authors of literary, artistic and scientific works to
enjoy, use and exploit such works or to author-
ise their enjoyment, use or exploitation by third
parties, either in whole or in part. Copyright shall
comprise economic rights and personal rights,
with the latter being known as moral rights. As
a rule, copyright is recognised regardless of
registration of the work, its deposit or any other
formality.

Copyrighted works are enforced before the First
Instance Courts. If the right holder has their right
infringed, they can request compensation. Who-
ever illegally violates the copyright of another
person, with criminal intent or by mere blame,
must pay compensation to the injured party for
the damages resulting from the violation. For this
purpose, the copyright holder must prove the
causality of the infringement for the damages
calculation. The injured parties can also resort
to criminal courts for criminal cases.

Non-patrimonial damages may also be compen-
sated if caused by the infringer’s acts.

Generally, protection is for the lifetime of the
author plus 50 years following their death, even if
it is a posthumous work. The length of protection
for copyright in works of photography or applied
arts is 25 years after such works are produced.

7.5 Others

Software, databases and trade secrets are pro-
tected under the regime of industrial and intel-
lectual rights.
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8. Data Protection

8.1 Applicable Regulations

In Cabo Verde, the personal data protection leg-
islation currently in force is the Constitution of the
Republic of Cabo Verde and Law 133/V/2001, of
22 January.

The Constitution establishes that all citizens shall
be guaranteed the right to personal identity, the
development of personality and civil capacity,
which may only be limited by a judicial decision
and in the cases and terms established in the
law, and that all citizens shall have the right of
access to computerised data that affects them
and for the same to be rectified and updated,
as well as the right to be informed about the
purposes of the data, in the terms of the law.

The Constitution also grants the right of habeas
data to ensure knowledge of the information
contained in files, computer archives and reg-
isters that affects subjects, and to be informed
about the purposes of the data and for the same
to be rectified or updated.

Law 133/V/2001, of 22 January, establishes
the general legal framework for the protection
of individuals with regard to the processing of
personal data. It applies to the processing of
personal data wholly or partly by automated
means, and to the processing of personal data
other than by automated means contained in
manual files or part of manual files. The law shall
also apply to the processing of personal data
carried out:

« in the context of the activities of an estab-

lishment of the controller situated within the
national territory;
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+ outside the national territory in places where
the Cabo Verdean law applies by virtue of
international public law; and

* by a controller who is not established on
the national territory, who, for purposes of
processing personal data, makes use of
automated or other types of equipment situ-
ated in the national territory, except where
such equipment is used only for purposes of
transit.

8.2 Geographical Scope

Law 133/V/2001, of 22 January, applies in an
international context where there are any inter-
national treaties in place.

8.3 Role and Authority of the Data
Protection Agency

The competent authority is the Comissdo Nacion-
al de Proteccéo de Dados (the National Commis-
sion of Data Protection, or CNPD), which is an
independent administrative entity that exercises
its authority throughout the national territory.

Generally, the CNPD is the national authority
endowed with the power to supervise and moni-
tor compliance with the laws and regulations in
the area of personal data protection, with strict
respect for human rights and the fundamental
freedoms and guarantees enshrined in the Con-
stitution and the law.

9. Looking Forward
9.1 Upcoming Legal Reforms

Some reforms are expected in relation to the
Recovery of Business and Insolvency Code.
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Raposo Bernardo & Associados is an inter-
national full-service law firm, with practices in
Africa (Angola, Cabo Verde, Guinea Bissau,
Mozambigue, and Sao Tomé and Principe) and
Europe (Portugal and Spain). In Cabo Verde,
with a team of 12 lawyers based both locally
and abroad, the firm offers more than 20 years’
experience of participating in the most innova-
tive and relevant projects, regularly represent-
ing the interests of national and international
players, investment and commercial banks,
investment funds, financial intermediaries, gov-
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ernment entities, and public sector and private
agents in legal matters concerning banking,
energy, aviation, pharmaceuticals, tourism and
leisure, and construction and infrastructure. The
firm’s expertise includes advising on operations
such as corporate finance and major project fi-
nance, large M&A transactions, privatisations,
PPP projects, large infrastructure projects and
drafts of banking, financial markets and insur-
ance legislation. It also works closely with major
international law firms.

Joana Andrade Correia is a
partner and co-head of Raposo
Bernardo’s corporate and M&A
department. She has led
multiple domestic and
international operations,
including corporate restructurings and M&A
transactions for key players in different sectors,
such as aviation, banking and finance,
pharmaceutical, energy and infrastructure. She
has also worked on several projects to review
and reform legislation. Joana’s recent work
includes advising a major European private
airline on the privatisation of a public airline, a
major European hotels and resorts group on its
business incorporation in Portugal and the
opening of two hotels, and a leading Iberian
paper print company on a merger transaction.
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Julio Martins Junior is of
counsel at Raposo Bernardo
and a member of the Cabo
Verdean and Portuguese Bar
Associations. He has more than
15 years’ experience in
corporate law and finance-related operations,
particularly in relation to sales and acquisitions
of shares and assets, financing operations,
licensing and regulation and M&A. Julio has
been involved in major international investment
projects in Cabo Verde. His recent transactions
include advising over 30 banks operating in the
country on financing contracts for large
infrastructure and equipment and advising the
second-largest bank in the world, in terms of
assets, on a loan agreement for an
international credit transaction.

Manuel Esteves de
Albuquerque is of counsel at
Raposo Bernardo and has
extensive experience in public
law regarding administrative law,
public procurement, public
works contracts and regulation. He has
advised on real estate investments and
respective due diligence, and worked on the
creation of real estate investment structures
and the drafting and negotiation of sale and
purchase agreements; he is also experienced
in derivatives, regulation and compliance.
Manuel’s experience includes advising on the
sale and purchase of retail and logistic parks
and tourism projects, and advising clients in
the energy and power projects and trading
sectors.
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Mafalda Contumélias Batista is
managing associate at Raposo
Bernardo and has over two
decades’ experience in
insurance, insolvency and
restructuring, labour law,
litigation and arbitration. She has successfully
advised on company restructurings and
conducted major and complex operations in
civil procedural law, insolvency proceedings
and arbitration, for significant players in
sectors including oil and gas, energy, tourism,
pharmaceuticals, banking and real estate. Her
track record in dispute resolution includes
expert determination, arbitration, accounting
integrity and conduct, insurance disputes and
competition damages claims. Mafalda regularly
handles matters involving unfair trade
practices, consumer fraud and policy coverage
issues, as well as complex breach of contract
and tort claims.
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Cabo Verde — A Country Undergoing
Modernisation

Public-private partnerships (PPPs)

A preferred route for investment to stimulate
the private sector

Cabo Verde’s performance has been positively
assessed on various levels, with special empha-
sis on meeting the Sustainable Development
Goals (SDGs), particularly in aspects related
to poverty eradication, environmental and cli-
mate protection, promoting inclusive economic
growth, infrastructure and industrialisation.

Indeed, there has been a strong focus on pro-
moting PPPs so that the country can effective-
ly benefit from the advantages provided and
obtained in relation to meeting the SDGs. To
achieve the SDG targets, the legal framework
for PPPs has been identified as an appropriate
instrument and one of the preferred routes for
investment, stimulating the private sector, and
providing essential services and infrastructure
traditionally managed by the state.

Thus, it was natural that PPPs were chosen
as an important mechanism for achieving the
SDGs, especially those aimed at promoting resil-
ience against climate change, reducing produc-
tion costs, boosting the economy, and improving

163 CHAMBERS.COM

the provision of essential public services through
investments by private partners with technical-
financial capacity and commitment to the cli-
mate agenda.

In alignment with this, Decree-law No 21/2024
of May 8 was recently approved, establishing
and defining the general rules applicable to the
state’s role in identifying, evaluating, bidding and
awarding projects, as well as managing PPP
contracts.

This legal instrument applies to the direct and
indirect administration of the state, whereby
public partners can include the state and its
direct administration services and public insti-
tutes, regardless of their degree of autonomy,
including public foundations, public companies
in the public business sector, and other entities
established to meet general interest needs. Pri-
vate partners can be any individuals or entities
that offer guarantees of good repute, technical
qualification and financial capacity, and that
meet the requirements set out in each public
procurement process.

To ensure the economic and financial balance
of a PPP, the new legal framework includes a
special legal provision dedicated to compen-
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sation. In this sense, the following sources of
revenue for the private partner in a PPP regime
were established:

» the consideration from the Public Administra-
tion, which can be made through payment in
cash, the assignment of non-tax credits, the
granting of rights vis-a-vis the Public Admin-
istration, the granting of rights over public
goods, and other means permitted by law;

- fees or tariffs; and

* unregulated or extraordinary revenues.

In addition, PPP contracts may provide for vari-
able compensation to the private partner linked
to their performance in executing the contract,
according to pre-defined quality and availabil-
ity targets and standards, including key perfor-
mance indicators related to climate change.

Given the importance of PPPs in achieving the
SDGs, it has been determined that the release
of budgetary and financial resources and pay-
ments made to fulfil the contract with the private
partner takes precedence over other contractual
obligations assumed by the Public Administra-
tion, excluding those existing between public
entities.

Targeting efficiency

A PPP is understood to be a long-term contract
between a private partner and a public entity,
aimed at providing or developing a public ser-
vice or good, under which the private partner
assumes significant risks and management
responsibility, and compensation is linked to
performance.

According to the new legal framework, the PPP
regime must adhere to the following directives:
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» efficiency in fulfilling state missions and
employing society’s resources;

« respect for the interests and rights of service
recipients and the private entities responsible
for executing them;

* hon-delegation of jurisdictional regulation
functions and police power;

+ budgetary responsibility, understood as the
capacity to assume budgetary burdens and
risks arising from firm and contingent liabili-
ties related to PPP contracts, without jeop-
ardising the long-term budgetary sustainabil-
ity of public finances or the regular provision
of public services;

« transparency of procedures and decisions;

* risk sharing according to the parties’ ability to
manage them more efficiently;

« financial sustainability and socio-economic
advantages of the partnership project; and

« throughout the PPP project’s life cycle,
alignment with Cabo Verde’s climate change
mitigation and adaptation goals and policies,
and reinforcement of climate risk resilience
anticipated during the PPP’s life cycle.

Several sectors are considered eligible for PPP
contracts, including:

« airports;

* ports;

* roads;

* energy;

+ electronic communications;

» water and sanitation;

* inter-island maritime transport; and
* health services.

The essential purposes of the PPP regime are:
« the economy and increased efficiency in

allocating public resources compared to other
contracting models;



CABO VERDE TRENDS AND DEVELOPMENTS

Contributed by: Nelson Raposo Bermardo, Joana Andrade Correia, Julio Martins Junior,
Manuel Esteves de Albuguerque and Mafalda Contumélias Batista, Raposo Bernardo & Associados

+ qualitative and quantitative improvement of
the service, guided by effective control meth-
ods that allow for its permanent evaluation by
the public partner and main users; and

* budgetary, social, environmental and climate
sustainability.

The responsibility of the parties in a PPP rela-
tionship is defined in the new legal statute,
which clarifies that the public partner is primarily
responsible for monitoring, evaluating and con-
trolling the execution of the partnership’s object
to ensure that the underlying public interest
goals are achieved, while the private partner is
responsible for financing, in whole or in part, the
contracted activity and managing it.

Special attention has been paid to the risk-shar-
ing regime within a PPP framework, which must
be expressly identified in the contract and follow
these principles:

* inherent risks should mainly be assumed
by the party best equipped to control them,
while exogenous risks should be transferred
to the party most capable of absorbing or
mitigating them;

« establishing the partnership should imply a
significant and effective transfer of risks to
the private partner, qualitatively and quantita-
tively;

+ the risk of financial unsustainability of the
partnership due to a cause not attributable to
non-compliance or unilateral modification of
the contract by the public partner, or a force
majeure situation, should be transferred to
the private partner as much as possible;

+ risks allocated to the private partner, when
materialised, do not generate potential rebal-
ancing;

« climate risks are shared between the parties
in the contract based on a detailed risk allo-
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cation assessment and mitigation measures;
and

+ the private partner is required to obtain insur-
ance for extreme weather events and natural
disasters related to climate change above the
thresholds established for each PPP project.

Connecting Cabo Verde Programme

Cabo Verde as a regional technology hub in
Africa

The government of Cabo Verde aims to position
Cabo Verde as a digital nation and a regional
technology hub in Africa, through measures that
promote innovation and knowledge, as well as
the development of information technologies.
The digital economy and inclusion are consid-
ered crucial factors for achieving various objec-
tives established in the education, health, trans-
port and tourism sectors, as well as an effective
accelerator in all sectors of the country’s econ-
omy.

Widespread internet access is no longer con-
sidered a secondary good but a necessity for
citizens to fully participate in society, prompting
measures to promote network access, allowing
for more widespread use of this resource and,
consequently, promoting digital inclusion.

In this regard, Decree-law No 16/2024 of April 18
was recently approved, establishing the regime
for access to the digital inclusion incentive pro-
gramme, called the Connecting Cabo Verde
Programme, which involves providing fixed or
mobile broadband internet access to be offered
by all electronic communications service provid-
ers offering this type of service.

Scope

Cabo Verde has made substantial investments
in connectivity, networks and electronic com-
munications services, and has promoted incen-
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tives for sharing infrastructure capable of host-
ing electronic communications networks. These
measures include the so-called digital squares
installed in all cities of Cabo Verde, providing
continuous 24-hour access to users, as well as
a set of public institutions offering broadband
internet at no cost to users.

Through fixed or mobile broadband internet
access, the Connecting Cabo Verde Programme
aims to connect universities, educational institu-
tions from 1st to 12th grade, vocational training
centres, digital squares, young people covered
by the Cabo Verde Digital Scholarship pro-
gramme (technology-based start-ups) and other
entities to be established by a resolution of the
Council of Ministers.

Its financing will be ensured by the State Budget
and the Universal Service Fund and Information
Society Development, with the aim of trans-
forming the country into a digital nation and a
regional technology hub in Africa.

Special Maritime Economic Zone in Sdo
Vicente (ZEEMSYV)

Transforming Cabo Verde into a maritime and
logistics platform in the mid-Atlantic

The ZEEMSV aims to contribute to transforming
Cabo Verde into a maritime and logistics plat-
form in the mid-Atlantic, in the medium and long
term, aspiring to build a developed country com-
petitively integrated into the regional and global
economy, and transforming Sao Vicente Island
into a modern, international island serving the
maritime economy, leveraging the development
of the northern region and the entire country.

Law No 94/IX/2020 of July 13 created the
ZEEMSYV to leverage the sea and Cabo Verde’s
geographical location as the main comparative
advantage for developing an integrated maritime
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economy, thus transforming this comparative
advantage into a competitive one through the
creation of a chain of maritime-related industries
and services.

The strategic sectors of the ZEEMSV are the
development of ports, fisheries, tourism, the
shipbuilding and repair industry, and renewable
energies, with complementary sectors including
energy, water, communications and transport
infrastructure, as well as the environment, edu-
cation, health and the financial sector.

The ZEEMSYV includes within it the Sao Vicente
International Business Centre (CIN), the Laza-
reto Industrial and Logistics Zone (ZIL) and the
Special Tourist Zones (ZTEs). The ZEEMSV is
administered by an Authority that has a One-
Stop Shop (BUZ), acting as the sole interlocu-
tor for investors and representing the various
services, state and Sao Vicente Municipality
departments related to company creation and
investments, facilitating all formalities and pro-
cedures related to investment and installation in
the ZEEMSYV, including registration, administra-
tive, customs, tax, commercial, industrial, envi-
ronmental, labour, and entry and stay formalities
in the national territory, among others.

Advantages

Among other advantages, the ZEEMSV has its
own Registry and Notary Services to expedite
the process of establishing companies, perform-
ing notarial acts and the registration and publi-
cation of acts subject to property, commercial
and automotive registration, with exemption
from fees and charges.

Entities operating in the ZEEMSV can benefit
from the special tax and customs regimes pro-
vided by law, specifically the ZEEMSV regime,
the Cabo Verde International Business Centre
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(CIN-CV) regime and the establishment conven-
tion regime. To access the ZEEMSV regime, the
investment value must not be less than CVE275
million (equivalent to EUR2,493,991).

Companies licensed by the ZEEMSV Authority
are automatically subject to the CIN-CV regime,
regardless of the activity undertaken, and there-
by benefit from numerous tax advantages pro-
vided by this regime.
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Maples Group advises global financial, institu-
tional, business and private clients on the laws
of the British Virgin Islands, the Cayman Islands,
Ireland, Jersey and Luxembourg, through its
leading international law firm, Maples and Cal-
der. With offices in key jurisdictions around the
world, the Maples Group has specific strengths
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in the areas of corporate commercial, finance,
investment funds, litigation and trusts. Main-
taining relationships with leading legal coun-
sel, the group leverages this local expertise to
deliver an integrated service offering for global
business initiatives.
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region. Her clients also include ultra high net
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offices in the Cayman Islands.
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1. Legal System

1.1 Legal System and Judicial Order

The Cayman Islands is a common law jurisdic-
tion, which is based on the English model. It
comprises statute law and binding case prec-
edents. English and British Commonwealth case
authorities are generally persuasive, but not
binding, on the Courts of the Cayman Islands.

Cayman Islands law is derived from several
sources:

* primary legislation — ie, local statutes passed
by the Legislative Assembly of the Cayman
Islands or its predecessors, and approved
by the Governor of the Cayman Islands; for
example, the Companies Act (As Revised) of
the Cayman Islands (the “Companies Act”)
and the Private Funds Act (As Revised) of the
Cayman Islands;

* secondary legislation - ie, legislation enacted
pursuant to local statues; examples include
the Companies Winding-Up Rules (2023 Con-
solidation) and the Private Funds Regulations
(As Revised) of the Cayman Islands;

- statutes passed by the United Kingdom (UK)
Parliament that have been expressly extend-
ed to the Cayman Islands;
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+ Orders of His Majesty’s Privy Council that are
applicable to the Cayman Islands; and

+ any relevant remaining English and British
Commonwealth common law and rules of
equity established by settlement not having
been replaced by local or UK statute.

The Grand Court of the Cayman Islands (the
“Grand Court”) is the superior court of record of
first instance for the Cayman Islands. The case-
load of the Grand Court is divided into five divi-
sions: Civil, Family, Admiralty, Financial Services
and Criminal. Appeals from the Grand Court are
to the Cayman Islands Court of Appeal (which
usually sits three times each year). The final
court of appeal is the Privy Council in England.

2. Restrictions on Foreign
Investments

2.1 Approval of Foreign Investments
Foreign Investments in the Cayman Islands
Local operating business

Approval from the Cayman Islands authorities
may be required if foreign investors are invest-
ing in a Cayman Islands company that conducts
local business (ie, with businesses and individ-
uals located in the Cayman Islands) (a “Local
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Company”). This is necessary where it is con-
templated that a foreign investor will hold greater
than 40% voting or economic interest in a Local
Company. The Local Companies (Control) Act
(As Revised) of the Cayman Islands (LCCA) has
protective provisions therein that provide that
a Local Company must have 60% Caymanian
shareholders and directors, who maintain 60%
of the economic and voting control of the com-
pany. An application would have to be made to
the Trade and Business Licensing Board (the
“Board”), which has been established pursu-
ant to the Trade and Business Licensing Act (As
Revised) of the Cayman Islands (TBLA), to obtain
a special licence under the LCCA or waiver of
the provisions of the LCCA to have greater than
40% foreign ownership and control of the Local
Company.

Entities registered or incorporated in the
Cayman Islands operating to further their
business outside the Cayman Islands

There is no prohibition on foreign investors
investing in Cayman Islands entities that do not
fall within the category of a Local Company —
ie, entities that are registered or incorporated in
the Cayman Islands but are not doing business
with businesses and individuals in the Cayman
Islands.

Certain categories of entities, such as enti-
ties registered under the Mutual Funds Act (As
Revised) of the Cayman Islands, may require
minimum investment thresholds. However, while
there may be minimum investment thresholds,
there are no restrictions regarding foreign inves-
tors making an investment in a Cayman Islands
mutual fund.

Property in the Cayman Islands

There are no restrictions on foreign investors
purchasing real property in the Cayman Islands
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2.2 Procedure and Sanctions in the
Event of Non-compliance

Local Operating Business

To the extent a Local Company is unable to pro-
cure the required 60% local participation to con-
duct local business, the Local Company will first
need to apply to the Board for an LCCA licence
to carry on business in the Cayman Islands. The
Local Company would have to submit an appli-
cation to the Board, together with supporting
due diligence documents and evidence that the
Local Company did try to procure local partici-
pation. Copies of published advertisements in
the Cayman Islands newspapers would suffice
for evidence that the Local Company did seek
local participation. The Local Company would
also have to disclose to the Board any respons-
es received from Caymanians. For the purpose
of considering that application to grant an LCCA
licence, the Board would also have to consider,
among other things, the existing local business
in the Cayman Islands and the benefit to the
Cayman Islands and Caymanians. The applica-
tion process generally takes approximately three
to six months. An LCCA licence may be issued
for up to 12 years and may be subject to such
terms and conditions that the Board may see
fit to specify in the licence. A Local Company
that has an LCCA licence must file a return of
the shareholdings of such Local Company as
at 31 December with the Board in January each
year, for so long as the licence is valid. Once the
LCCA licence has expired it cannot be renewed.

Any Local Company that has less than 60% local
participation that does not hold an LCCA licence
and is not otherwise exempted or licensed to
operate in the Cayman Islands under another
law, commits an offence and is liable (i) on sum-
mary conviction to a fine of KYD200 (USD243.90)
and (ii) on conviction on indictment to a fine of
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KYD1,000 (USD1,219.51), in each case, for each
day the offence continues.

2.3 Commitments Required From
Foreign Investors

In respect of Local Companies, the Board does
not condition their approval on commitments
from foreign investors. However, subject to
any general directions from the Cabinet of the
Cayman Islands (which consists of the Premier
of the Cayman lIslands, the Deputy Premier of
the Cayman Islands, five members of the Cay-
man Islands Legislative Assembly, appointed to
serve as a Minister of the Cabinet, the Deputy
Governor of the Cayman Islands and the Attor-
ney General of the Cayman Islands), the Board
may have regard to certain matters (such as
the advantage/disadvantage which may result
from the applicant Local Company carrying on
business in the Cayman Islands) when deciding
whether or not to grant a licence.

2.4 Right to Appeal

To the extent a Local Company is dissatisfied
with a decision made by the Board, such Local
Company may, within 28 days of the commu-
nication of the decision (or such longer period
as the Appeals Tribunal (which is a tribunal
established under the TBLA) may allow), appeal
against that decision to the Appeals Tribunal.
Any notice of appeal must specify, among other
things, the decision that is being appealed, the
Board’s reason for its decision and the grounds
of the appeal. The Appeals Tribunal may then
decide whether they will allow the appeal and
fix a time and date for a hearing.

The decision of the Appeals Tribunal will be com-
municated to the appellant and the Board within
28 days of the hearing. A further appeal may be
made to the Grand Court from a decision of the
Appeals Tribunal on a point of law only.
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3. Corporate Vehicles

3.1 Most Common Forms of Legal Entity
The Cayman Islands has several types of cor-
porate vehicles or legal structures available for
conducting business in or outside of the Cay-
man Islands. Common types of entities are out-
lined below.

Exempted Companies

Exempted companies are incorporated under
the Companies Act and are the most common
form of Cayman Islands vehicle used when car-
rying on business mainly outside of the Islands.
They offer a flexible and tax-efficient structure
for companies to operate in the global mar-
ket. The main constitutional documents of an
exempted company are its memorandum and
articles and association that set out the rules
for the governance and operation of the com-
pany. The issued share capital of an exempted
company can be entirely nominal (for example, a
single share) and the liability of the shareholders
is typically limited to any amounts unpaid on the
shares. There are no restrictions on the number
of directors or shareholders that an exempted
company may have.

Ordinary Non-Resident Companies and
Ordinary Resident Companies

Ordinary companies are incorporated under the
Companies Act but, unlike exempted compa-
nies, are subject to the LCCA and are required
to comply with local licensing, reporting and dis-
closure obligations in the Cayman Islands.

Ordinary non-resident companies cannot
engage in any business activities within the
Cayman Islands. Ordinary resident companies
may conduct business in the Cayman Islands.
Ordinary resident and non-resident companies
must file a list of shareholders annually with the
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Registrar of Companies. Ordinary resident com-
panies must also file an annual list of shares held
by Cayman Islands residents with the applicable
Cayman lIslands immigration board to comply
with the LCCA requirement that 60% of shares
of an ordinary resident company must have Cay-
man Islands ownership.

Overseas Companies

Overseas companies (usually referred to as
foreign companies) have been incorporated in
a jurisdiction other than the Cayman Islands
and intend to carry on business in the Cayman
Islands. Overseas companies are required to
register with the Registrar of Companies pur-
suant to Part IX of the Companies Act, which
is necessary to enable them to hold land or
carry on business in the Cayman Islands, or to
act as the general partner of a Cayman Islands
exempted limited partnership (for which they are
commonly used).

Segregated Portfolio Companies

A segregated portfolio company (SPC) is a form
of exempted company incorporated under the
Companies Act, which is permitted to create
one or more segregated portfolios in order to
segregate the assets and liabilities of the SPC
held within or on behalf of a segregated port-
folio from the assets and liabilities of the SPC
held within or on behalf of any other segregated
portfolio of the SPC. It may also segregate the
assets and liabilities of the SPC which are not
held within or on behalf of any segregated port-
folio of the SPC (called the general assets of the
SPC) from the relevant segregated portfolios of
the SPC. The segregation of assets and liabilities
within segregated portfolios does not create any
new legal entity: the SPC is and remains a single
legal entity and any segregated portfolio of, or
within, an SPC does not constitute a legal entity
separate from the SPC itself. This means, for
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example, that the SPC for the account of one
of its segregated portfolios cannot hold shares
issued by the SPC in respect of another of its
segregated portfolios. They are commonly used
for mutual funds and other investment vehicles
seeking to segregate assets and liabilities.

Limited Liability Companies

A limited liability company (LLC) is formed and
registered under the Limited Liability Companies
Act (As Revised) of the Cayman Islands (the “LLC
Act”) and offers a flexible legal structure similar
to a Delaware LLC and combines characteris-
tics of an exempted company and an exempted
limited partnership (described below). They are
corporate entities with separate legal person-
ality and limited liability. They can be used for
a variety of purposes, including as investment
vehicles where there is a need to have separate
legal personality and flexibility, in particular with
regard to its operation and management, the
rights and responsibilities of its members, and
the profit sharing between the members.

Exempted Limited Duration Companies

An exempted limited duration company (LDC)
is a form of exempted company incorporated
under the Companies Act. An LDC exists for a
fixed period of time specified in its memorandum
of association, which must not exceed 30 years
and it must have at least two members. It is gen-
erally very uncommon to use an LDC; however,
it could be used, for example, where a particular
project or venture must be completed within a
certain timeframe. Following the expiration of the
fixed time period, the LDC will be deemed to
have automatically commenced voluntary wind-
ing up and will dissolve with its assets being dis-
tributed accordingly.
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Exempted Limited Partnerships

An exempted limited partnership (ELP) is a part-
nership that is registered under the Exempted
Limited Partnership Act (As Revised) of the
Cayman Islands (the “ELP Act”) and is the
most common type of partnership structure in
the Cayman lIslands, which provides a flexible
vehicle for investors to pool capital and conduct
investment activities outside of the Cayman
Islands. It is frequently used as a private equity
fund, hedge fund or feeder fund for internation-
al investors. The respective rights and obliga-
tions of the general partner and limited partners
are set out in an exempted limited partnership
agreement. Limited partners benefit from limited
liability with all management responsibility vest-
ing in the general partner who is liable for the
debts and liabilities of the ELP in the event that
the assets of the ELP are inadequate.

Limited Liability Partnerships

A limited liability partnership (LLP) is a partner-
ship that is formed and registered under the
Limited Liability Partnership Act (As Revised) of
the Cayman Islands. It is the preferred structure
used by professional firms to operate and organ-
ise their business in the Cayman Islands due to
having a separate legal personality and affording
limited liability status to all its partners. An LLP is
not a body corporate and, in this respect, differs
from a UK LLP which structurally is more akin
to a corporate rather than partnership vehicle.
The LLP, rather than the partners, is liable for
such LLP’s debts and losses. A partner may be
liable for their own negligent acts or omissions
where such partner has assumed an express
duty of care and acted in breach of that duty
(ie, in the context of providing professional ser-
vices advice). An LLP must be established by at
least two persons who may carry on a business
in common for any lawful purpose. Any person,
including natural persons, a body corporate or

175 CHAMBERS.COM

other partnerships, may be a partner in an LLP.
As there is no requirement for an LLP to under-
take its business “with a view to profit”, an LLP
may be a helpful structuring option for not-for-
profit organisations and other social enterprises.

Foundation Companies and Companies
Limited by Guarantee

A foundation company is incorporated under the
Foundation Companies Act (As Revised) of the
Cayman Islands (the “Foundation Companies
Act”) as a body corporate with a legal personal-
ity distinct from that of its members, beneficiar-
ies, directors, officers, supervisors and founder.
Accordingly, it has capacity to sue and be sued
and to hold property. Uniquely it is possible for
a foundation company not to have any mem-
bers, provided that its constitution so permits
and it continues to have one or more supervi-
sors. A foundation company may be formed for
any lawful object, which need not be beneficial
to other persons and must be limited by shares
or by guarantee with or without share capital. It
is a highly flexible vehicle and can, if so desired,
include features of a common law trust within a
corporate framework. They are typically used for
wealth management, estate planning, and asset
protection. If used in a private wealth context
foundation companies are often incorporated as
companies limited by guarantee, which avoids
the need for probate to be obtained where shares
are issued and one or more shareholders die.

A company limited by guarantee is a Cayman
company (whether exempt or ordinary) that
instead of having shareholders has members.
Typically, the liability of members of a company
limited by guarantee is limited under its consti-
tution to USD1. A Cayman company limited by
guarantee has many of the same features as a
Cayman company limited. It is a body corpo-
rate with a legal personality distinct from that
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of its members, directors and officers. Accord-
ingly, it has capacity to sue and be sued and to
hold property. Companies limited by guarantee
are rarely incorporated for purely commercial
purposes, rather they are more typically used
for non-profit/club scenarios where there is no
expectation of profits passing to the members.

Trusts (Including Unit Trusts)

In contrast to the vehicles described above, a
trust does not have separate legal personality
and so a trust itself cannot hold property in its
own name. Rather, legal title to property held
upon the terms of the trust is vested in the trus-
tees of the trust and it is the trustees who enter
into transactions in that capacity and who can
sue and be sued. Trusts can be established for
a wide range of objectives similar to those for
which a foundation company can be incorporat-
ed - for example, for wealth management, estate
planning, philanthropic endeavours and employ-
ee incentivisation schemes. Cayman permits the
establishment of non-charitable purposes trusts
(known as STAR Trusts), the purposes of which
may be to benefit or carry out, as the case may
be, a mixture of persons and purposes so long
as they are lawful and not contrary to public

policy.

It is also possible to establish a trust for use as
an investment vehicle. Such a structure would
usually take the form of a unit trust under which
the investors (the unitholders) contribute assets
to the trustee to be managed and invested in
accordance with the terms set out in the trust
deed and any accompanying contractual docu-
ments.

3.2 Incorporation Process

It is necessary to engage a licensed corporate
services provider to assist with the incorporation
process.
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Exempted/Ordinary Resident/Ordinary Non-
Resident Companies/Other Companies

In order to incorporate a company, the corpo-
rate services provider will prepare and file the
memorandum and articles of association with
the Registrar of Companies, together with the
appropriate filing fees. In the case of exempted
companies only, a statement is also required to
be filed, which confirms that the operations of
the company will be conducted mainly outside
of the Cayman Islands. The initial subscriber
shareholder will typically be an affiliate of the
corporate services provider and the subscriber
will transfer the subscriber share to the share-
holder of record after incorporation or shall be
automatically repurchased by the company fol-
lowing the issuance of any further shares. Once
the Registrar of Companies has processed the
incorporation documents, the company will be
deemed to have been incorporated and a Cer-
tificate of Incorporation will be issued.

Exempted Limited Partnerships

In order to register a Cayman Islands partner-
ship as an ELP, the corporate services provider,
on behalf of its general partner, must submit
to the Registrar of Exempted Limited Partner-
ships in the Cayman Islands a statement setting
out certain prescribed information and pay the
appropriate filing fees. A Certificate of Registra-
tion issued by the Registrar of Exempted Lim-
ited Partnerships is conclusive evidence that the
requirements of the ELP Act have been complied
with in respect of the formation and registration
of an exempted limited partnership.

Limited Liability Companies

In order to form and register an LLC, a registra-
tion statement must be submitted by the cor-
porate services provider to the Registrar of Lim-
ited Liability Companies in the Cayman Islands
which sets out basic information regarding the
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limited liability company and the appropriate fil-
ing fees. A Certificate of Registration issued by
the Registrar of Limited Liability Companies is
conclusive evidence that the requirements of the
LLC Act have been complied with in respect of
the formation and registration of an LLC.

Timing

The registration and issue of a Certificate of
Incorporation (exempted/resident/non-resi-
dent companies) or Certificate of Registration
(exempted limited partnerships, limited liability
companies) generally takes three to five busi-
ness days but can be expedited by paying an
express fee so that the certificate can be pro-
vided within one business day.

3.3 Ongoing Reporting and Disclosure
Obligations

General - Companies Act

Companies in the Cayman Islands are subject
to certain disclosure and reporting obligations
depending on the type of vehicle and the activi-
ties undertaken. The Companies Act governs the
formation, operation and dissolution of exempt-
ed companies.

Exempted companies must have a registered
office in the Cayman Islands with a licensed and
regulated corporate services provider and are
required to file certain documents and informa-
tion with the Registrar of Companies.

Exempted companies must notify the Register
of Companies of any of the following:

+ changes to the name of the company;

* any increase or reduction in the authorised
share capital;

+ a change of directors and officers;

+ a change in the registered office;
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+ amendments to the memorandum and arti-
cles of association of the company; and

+ changes to the beneficial ownership register
(if any) of the company.

Notices of all special resolutions referenced in
the Companies Act that are passed by one or
more shareholder(s) of the company must also
be filed with the Registrar of Companies within
a prescribed timeframe - ie, within 15 days from
the effective date of the special resolution.

Annual Requirements

An annual return (in the case of exempted com-
panies) or an annual list of members and sum-
mary of certain specified items relating to share
capital (in the case of ordinary companies) must
be submitted to the Registrar of Companies in
January of the year following incorporation and
in each January thereafter, and the appropriate
annual fee paid.

Financial Statements

All companies must keep proper books of
account, including, where applicable, material
underlying documentation including contracts
and invoices. The books of account must be
such as are necessary to give a true and fair view
of the state of the company’s affairs and explain
its transactions. The books of account must be
retained for a minimum of five years from the
date on which they are prepared. A company
that knowingly and wilfully contravenes these
requirements will be subject to a penalty of
USDG6,100. The books of account need not nec-
essarily be kept at the registered office, but a
company must provide to its registered office,
annually or with such other frequency and with-
in such time as may be prescribed, information
regarding its books of account. If a company
fails to comply with this requirement without a
reasonable excuse, it shall incur a penalty of
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USD610 and a further penalty of USD122 for
every day during which such non-compliance
continues. If the company is not a bank, trust
company, building society, money services busi-
ness, credit union, insurance company, corpo-
rate manager, mutual fund administrator or regu-
lated fund, its accounts need not be audited as
a matter of Cayman Islands law.

Beneficial Ownership

On 1 July 2017, the Cayman Islands’ benefi-
cial ownership register (BOR) regime came into
effect. This regime requires certain Cayman
Islands companies to maintain a BOR. The
BOR records details of the individuals and cer-
tain intermediate holding companies who own
or control 25% or more of the equity interests
or voting rights in that company, or have rights
to appoint or remove a majority of the com-
pany directors or LLC managers, together with
details of certain intermediate holding compa-
nies. Companies that are within the scope of
the legislation must maintain their BOR at their
Cayman Islands registered office with a licensed
corporate services provider. Where an entity is
exempted from the primary obligations of the
beneficial ownership regime, it must provide its
corporate services provider with a written confir-
mation of exemption, which must set out certain
specified information.

Exemptions under the Cayman Islands benefi-
cial regime in force at the time of writing include,
among others:

+ legal entities listed on the Cayman Islands
Stock Exchange or another approved stock
exchange;

* legal entities registered with, or licensed by,
the Cayman Islands Monetary Authority;

* legal entities that are managed, arranged,
administered, operated or promoted by an
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“approved person” as a special purpose
vehicle, private equity fund, collective invest-
ments scheme or investment fund;

* legal entities that are regulated in an “equiva-
lent jurisdiction” as an “approved jurisdic-
tion”;

+ general partners of certain regulated entities
or “approved persons”; and

* legal entities that are substantially owned/
controlled subsidiaries of one of the exempt-
ed entities listed above.

On 24 November 2023, the Parliament of the
Cayman Islands passed the Beneficial Owner-
ship Transparency Act, 2023, which was later
gazetted on 15 December 2023 (the BOT Act).
Although not yet in force at the time of writing,
the new provisions of the BOT Act are expected
to be introduced shortly in a phased approach
throughout the course of 2024. Once in force,
the BOT Act will bring fundamental changes to
the existing Cayman Islands beneficial owner-
ship regime.

Key changes include consolidation of the benefi-
cial ownership regime under a single Act and the
application of the beneficial ownership regime
to new entity types including exempted limited
partnerships, limited partnerships and founda-
tion companies, which are currently not within
scope. The definition of “beneficial owner” will
also be amended to align more closely with that
under the Cayman Islands Anti-Money launder-
ing Regulations. Significantly, the majority of
the exemptions which apply under the existing
beneficial ownership regime will be removed or
significantly restricted in favour of “alternative
routes to compliance”.

Economic Substance Act (As Revised)
The Cayman lIslands has enacted economic
substance legislation in compliance with the
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OECD'’s Inclusive Framework on Base Erosion
and Profit Shifting (BEPS). Where an entity is
conducting a “relevant activity” (see below for
details) in a “relevant financial period” for the
purposes of the Cayman Islands economic sub-
stance regime, the entity will be required to (i)
file an economic substance notification with the
Registrar of Companies before 31 January each
year, and (ii) file an economic substance return
with the Department for International Tax Coop-
eration of the Cayman Islands no later than 12
months from the last day of the entity’s financial
year end.

The Economic Substance Act applies economic
substance requirements to the following catego-
ries of geographically mobile “relevant activities”
previously identified by the OECD (and adopted
by the EU):

* banking;

s insurance;

* shipping;

« fund management;

- financing and leasing;

+ headquarters;

« distribution and service centres;
* holding company; and

« intellectual property.

Automatic Exchange of Financial Account
Information

The Cayman Islands has signed an inter-govern-
mental agreement to improve international tax
compliance and the exchange of information
with the United States (US IGA). The Cayman
Islands has also signed a multilateral competent
authority agreement to implement the OECD
Standard for Automatic Exchange of Finan-
cial Account Information — Common Reporting
Standard (CRS and together with the US IGA,
AEOI).
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Cayman Islands regulations have been issued
to give effect to the US IGA and CRS (collec-
tively, the “AEOI Regulations”). Pursuant to the
AEOI Regulations, the Cayman Islands Tax Infor-
mation Authority (TIA) has published guidance
notes on the application of the US IGA and CRS.

All Cayman Islands “Financial Institutions” are
required to comply with the registration, due dili-
gence and reporting requirements of the AEOI
Regulations, unless they are able to rely on an
exemption that allows them to become a “Non-
Reporting Financial Institution” (as defined in the
relevant AEOI Regulations) with respect to one
or more of the AEQI regimes, in which case only
the registration requirement would apply under
the CRS. The different types of Non-Reporting
Financial Institution under each AEOI regime are
specified in the applicable AEOI Regulations.

Anti-Money Laundering and Countering of
Terrorist and Proliferation Financing

In common with other financial centres in the
world, the Cayman Islands has enacted legisla-
tion that is aligned with international principles
in preventing and detecting money laundering
(AML) and combating terrorist and prolifera-
tion financing (CFT and CPF respectively) and
breaches of applicable sanctions regimes.

The legislation is also contained principally in the
Misuse of Drugs Act (As Revised) of the Cayman
Islands, the Proceeds of Crime Act (As Revised)
of the Cayman Islands (PCA), the Terrorism Act
(As Revised) of the Cayman Islands and the Pro-
liferation Financing (Prohibition) Act (As Revised)
of the Cayman Islands. These statutes create a
number of offences in relation to activities involv-
ing the laundering of the proceeds of crime.

The Anti-Money Laundering Regulations
(AMLRs) apply to anyone carrying out “rele-
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vant financial business in or from the Cayman
Islands”, forming a business relationship or car-
rying out a one-off transaction. What constitutes
“relevant financial business” is set out under
Section 2 of the PCA and includes, among oth-
ers, the following activities:

* banking or trust business carried out by a
person who is licensed under the Banks and
Trust Companies Act (As Revised);

* insurance business and the business of an
insurance manager, an insurance agent, or an
insurance broker within the meaning of the
Insurance Act (As Revised);

» mutual fund administration or the business of
a regulated mutual fund within the meaning of
the Mutual Funds Act (As Revised); and

+ various other investment, financial, trading
and lending activities falling within Schedule 6
of the PCA.

As a general rule, entities that are registrable
under FATCA/CRS will also be subject to the
AML Regime.

The AMLRs provide that a financial services
provider carrying out relevant financial business
in or from the Cayman Islands cannot form a
business relationship or carry out a one-off
transaction, with or for another person unless
they maintain certain AML/CFT/CPF/sanctions
policies and procedures, having regard to money
laundering, terrorist or proliferation financing and
sanctions risks and the size of the business.

In October 2023, the Cayman lIslands passed
the Proceeds of Crime (Amendment) Act, 2023
(the “Amendment Act”), which proposes certain
amendments to the PCA which relate to Sec-
tions 133 (concealing), 134 (arrangements) and
135 (acquisition, use and possession) of the
PCA. These amendments require a person to
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make disclosure to the Cayman Islands Finan-
cial Reporting Authority (FRA) and have the con-
sent of the FRA to commit the act in question.
The recent Proceeds of Crime (Amendment) Act,
2023 (Commencement) (Amendment) Order,
2024, has delayed the coming into force of these
sections until 2 January 2025.

Cayman Islands Removed from FATF Grey
List and EU AML List

On 27 October 2023, the Financial Action Task
Force (FATF) confirmed that the Cayman Islands
had been removed from the FATF’s increased
“monitoring list” (often referred to as the FATF
Grey List). This decision came after the Cayman
Islands demonstrated its commitment to inter-
national standards by satisfying all FATF Recom-
mended Actions and successfully completing an
on-site inspection by the FATF in 2023.

On 12 December 2023, the European Commis-
sion published Commission Delegated Regula-
tion (EU) (the “Delegated Regulation”) amending
Delegated Regulation (EU) 2016/1675 to update
its list of “high-risk third countries” (“EU AML
List”) identified as having strategic deficiencies
in their anti-money laundering/counter-terrorist
financing (AML/CFT) regimes. The Delegated
Regulation provides for the removal of the Cay-
man Islands from the EU AML List. The Commis-
sion consulted the EU’s Expert Group on Mon-
ey Laundering and Terrorist Financing before
adopting the Delegated Regulation. The Cayman
Islands removal from the EU AML List was made
effective on 7 February 2023.

The removal from both the FATF and EU AML
Lists affirms that the Cayman Islands has robust
and effective AML/CFT/CPF regimes in place,
reflecting the jurisdiction’s commitment to main-
taining a compliant financial sector that aligns
with global standards.
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Cayman Islands Sanctions Regime

Sanctions Orders are extended by Statutory
Instrument to the British Overseas Territories,
including the Cayman lIslands, to give effect to
sanctions regimes implemented by the UK gov-
ernment (“Sanctions Orders”).

Sanctions Orders apply to any person or body
incorporated or instituted in the jurisdiction, as
well as any British citizen or subject ordinarily
resident in the jurisdiction. The Sanctions Orders
generally restrain persons from dealing in funds
or economic resources owned or controlled by,
or making funds or economic resources avail-
able to, persons or entities listed under the Order
(“Designated Persons”). For example, a fund
making a redemption payment to a Designated
Person would not be permitted.

Since March 2022, significant sanctions meas-
ures with respect to Russia’s invasion of Ukraine
have been published (and continue to be pub-
lished) by the United Kingdom, United States of
America and the European Union. A number of
Cayman lIslands vehicles have been impacted
by the sanctions regime as a result of direct or
indirect exposure to Russian individuals and/or
Russian entities (eg, where a shareholder in a
Cayman Islands company is directly or indirectly
controlled by a Russian sanctioned individual).
While these entities have been able to apply to
the Governor for a specific licence to permit
an activity that would otherwise be prohibited
by UK asset-freezing measures, until recently,
licences could only be granted under one or
more specified licensing grounds set out in the
legislation. No licensing ground existed to deal
with the difficulties Cayman Islands entities have
faced regarding frozen investments held in Rus-
sia and sanctioned investors on their registers.
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On 14 March 2024, however, a new divestment-
specific licensing ground came into force which
may provide an opportunity for entities to apply
for a specific licence to exit a frozen shareholder/
LP and freeze the redemption/withdrawal pro-
ceeds in a frozen bank account in a British Over-
seas Territory or in the United Kingdom.

Cayman Islands Country-By-Country
Reporting (CbCR)

The Tax Information Authority (International Tax
Compliance) (Country-By-Country Reporting)
Regulations (As Revised) (the “CbCR Regula-
tions”) implement the requirements of the OECD/
G20’s Base Erosion and Profit Shifting Action
13 Report (Transfer Pricing Documentation and
Country-by-Country Reporting) (the “Action 13
Report”). The CbCR Regulations largely imple-
ment the model legislation (the “OECD Model
Legislation”) published pursuant to the Action
13 Report.

The CbCR Regulations apply to any constituent
entity (“Constituent Entity”) that is “resident in
the Islands” and that forms part of a multination-
al enterprise group (“MNE Group”) for the pur-
poses of the CbCR Regulations and the related
Guidance Notes issued by the Cayman Islands
Department for International Tax Cooperation
(DITC). A Constituent Entity will be resident in
the Islands if it is incorporated or established
in the Cayman lIslands, has a place of effective
management in the Cayman Islands or is subject
to financial supervision in the Cayman Islands.

An MNE Group is broadly defined as a collection
of two or more enterprises required to prepare
consolidated financial statements under appli-
cable accounting principles (or would be so
required if equity interests in any of the enter-
prises were publicly traded) that (i) includes two
or more enterprises that are “tax resident” in at
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least two different jurisdictions or includes an
enterprise that is tax resident in one jurisdiction
and is subject to tax via a permanent establish-
ment in another jurisdiction and (ii) had a total
consolidated group revenue of at least USD850
million in the preceding fiscal year.

Any Constituent Entity that is resident in the
Cayman Islands and that forms part of an MNE
Group will be required to make a notification to
the DITC and, if the entity is the “Ultimate Parent
Entity” or “Surrogate Parent Entity” of the MNE
Group pursuant to the CbCR Regulations, it will
also be required to file a country-by-country
report with the DITC in a standard form based
on the OECD Model Legislation.

3.4 Management Structures

Companies

Companies are generally managed by a board
of directors who are responsible for the overall
management and decision-making of the com-
pany. Subject to the provision of the memoran-
dum and articles of association for the compa-
ny, the board of directors: (i) may be appointed
by the shareholders and the existing board of
directors can appoint additional or replacement
directors; (i) can delegate certain powers to
committees or individual directors; and (jiii) may
also appoint officers, such as a vice-president,
secretary or chief executive officer, to handle the
day-to-day operations of the company.

The approval of the company’s shareholders is
required for certain matters, including:

+ changing the name of the company;

+ amending the memorandum and articles of
association;

* approving a merger or consolidation in rela-
tion to the company;

» altering the company’s share capital;
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+ approving a transfer by way of continuation to
another jurisdiction; and
» winding up the company on a voluntary basis.

The process by which the board of directors
holds board meetings (eg, notice, quorum) will
be set out in the articles of association of the
company and generally decisions are made by
way of a simple majority of the directors present
at a meeting. The articles also typically provide
that the board may take action by way of a unan-
imous written resolution of the directors in lieu of
a meeting, which is considered effective on the
date which the last director signs.

Limited Liability Companies

LLCs are typically managed by their members,
or by non-member managers appointed by the
members, who shall undertake and have exclu-
sive responsibility for the management, opera-
tion and administration of the business and
affairs of the LLC, subject to the terms of its LLC
agreement.

Exempted Limited Partnerships

The management and operation of an ELP will
typically be set out in its exempted limited part-
nership agreement entered into between its
general partner and limited partner(s). An ELP
must have at least one general partner who is
responsible for the management and operation
of the ELP. Limited partners are typically passive
investors and may lose the benefit of their limited
liability if they engage in the conduct of the busi-
ness of the exempted limited partnership (sub-
ject to certain “safe harbour” exceptions, which
expressly state that certain actions taken by a
limited partner will not be construed as taking
part in the management of the partnership).
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3.5 Directors’, Officers’ and
Shareholders’ Liability

The main rules regarding the liability of directors
and officers are found in the Companies Act and
common law, which include:

Directors’ Duties

As a matter of Cayman Islands law, a director
of a Cayman Islands company is in the posi-
tion of a fiduciary with respect to the company.
Accordingly, directors and officers owe the fol-
lowing fiduciary duties:

+ duty to act in good faith in what the director
or officer believes to be the best interests of
the company as a whole;

+ duty to exercise powers for the purposes for
which those powers were conferred and not
for a collateral purpose;

« directors should not improperly fetter the
exercise of future discretion;

« duty to exercise powers fairly as between dif-
ferent sections of shareholders;

+ duty to exercise independent judgement; and

+ duty not to put themselves in a position in
which there is a conflict between their duty to
the company and their personal interests.

However, the latter duty above may be varied by
the company’s articles of association, which may
permit a director to vote on a matter in which the
director has a personal interest provided that the
director has disclosed the nature of his interest
to the board of directors.

In addition to the above, under Cayman Islands
law, directors also owe a duty of care that is not
fiduciary in nature. This duty has been defined
as a requirement to act as a reasonably diligent
person having both the general knowledge, skills
and experience that may reasonably be expect-
ed of a person carrying out the same functions
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as are carried out by that director in relation to
the company and the general knowledge, skills
and experience that that director has.

A director (even where appointed by individual
shareholders) is obliged to act in a manner that
the director believes to be in the best interests
of the company as a whole (even though it may
not be in the best interests of the appointing
shareholder).

Breach of Duty

In the event of a breach of duty, directors may
be personally liable to account to the company.
Companies often indemnify their directors and
officers against any liability incurred in carrying
out their functions of being a director, subject
to certain exceptions (eg, liability resulting from
their own actual fraud or wilful default). Com-
panies may also include provisions in their arti-
cles of association that exculpate directors from
liability for negligence, default or breach of duty,
except in cases of actual fraud or wilful default.

Shareholder Liability

Subject to any express provision in the articles
of association of the company to the contrary, a
shareholder does not owe any fiduciary duty to
the company or to any other shareholder in exer-
cising any rights or authorities, or performing any
obligations under the articles of association.

The liability of the shareholders of a company
limited by shares is limited to the amount unpaid
on the shares held by them.

Piercing the Corporate Veil

The concept “of piercing the corporate veil” is
recognised in the Cayman Islands only in excep-
tional circumstances, which would include, by
way of example and without limitation, where a
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company’s separate legal personality has been
used:

- for an illegal or improper purpose; and
- for the purposes of fraud.

4. Employment Law

4.1 Nature of Applicable Regulations

The Labour Act (As Revised) establishes mini-
mum employment standards but does not
preclude an employer from setting terms and
conditions which are above the minimum. It
also establishes remedies for unfair dismissal
and entitlement to severance pay, prohibits dis-
crimination and regulates the health, safety and
welfare of employees.

The Labour Act requires employers to:

« register the workplace by written notice to the
Director of Labour in the Cayman Islands;

« furnish each employee with a written state-
ment of working conditions containing spe-
cific information referenced in 4.2 Character-
istics of Employment Contracts;

* provide reasonable training to employees dur-
ing their probationary period;

» maintain prescribed employee work accounts
where there are ten or more employees;

+ safeguard the health, ensure the safety, con-
tribute to the welfare and provide special pro-
tective measures for employees as specified;

+ notify the Director of Labour of major indus-
trial accidents and any occupational disease
involving employees;

* not discriminate; and

« provide certain minimum entitlements for
employees including:

(@) a minimum wage of KYD6.00 (USD7.32)
per hour;
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(b) paid vacation leave (the amount depends
on length of service);

c) public holiday pay;

d) up to ten paid sick leave days per year;

e) paid maternity and adoption leave;

f) at least 24 consecutive hours of rest in
each seven consecutive days;

(9) overtime pay for hours worked in excess
of a standard work day/week; and

(h) specified advance notice of termination
of employment except for certain good
causes.

Py

Redress for unfair dismissal may be sought
before the Labour Tribunal pursuant to the pro-
visions of the Labour Act. An employee is not
precluded from bringing an action at common
law (for damages) before the courts of the Cay-
man Islands. Any compensatory award made by
the Labour Tribunal would be deducted from any
award for damages made by the court.

The Workmen’s Compensation Act (As Revised)
provides for the payment of compensation by
the employer to any workman who suffers per-
sonal injury by accident arising out of and in the
course of employment. This is an insurable risk
and is normally covered by an employer’s insur-
ance.

4.2 Characteristics of Employment
Contracts

While the Labour Act does not require that an
employment contract be entered into between
an employer and an employee, the Labour Act
requires an employer to furnish each employee
with a written statement of working conditions
containing the following information:

« the job title, a brief statement of the general
responsibilities and duties of the employee
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and of any special requirements or conditions
of the job;

« the regular hours of work, together with any
particular terms or conditions relating to the
hours of work;

* the rate of remuneration, or the method by
which it may be calculated;

+ the intervals at which remuneration is to be
paid;

« in the case of employees whose pay is nor-
mally stated on some basis other than hourly,
the hourly equivalent save that in the case
of persons remunerated wholly or in part by
commission, the rate of commission should
be stated;

« the period of employment, if other than indefi-
nite;

* the period of probation, if any;

+ the employee’s holiday entitlement or the
method by which it may be calculated;

+ the employee’s entitlement to sick leave; and

+ the length of notice which the employee is
obliged to give and is entitled to receive to
terminate the contract of employment.

4.3 Working Time
There is no minimum or maximum working time
applicable to salaried employees.

4.4 Termination of Employment
Contracts

Employer’s Notice

Unless the contract of employment is for a fixed
term, or the dismissal is for good cause, miscon-
duct, or failure to perform duties in a satisfactory
manner, every employer must give advance writ-
ten notice to an employee whose employment it
intends to terminate:

* In the case of an employee still serving a

probationary period, at least 24 hours’ notice
must be given.
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+ In all other cases, the period of notice must
be at least equal to the interval between pay
days (for example, if paid every two weeks
then two weeks’ notice must be given).
However, notice need not exceed 30 days in
any circumstances, unless the employment
contract provides for longer notice.

Once the appropriate advance notice is given,
the employer may terminate the employment
prior to the effective date so long as the employ-
ee is paid an amount equal to that which he/
she would have been paid had he/she worked
throughout the period. This, however, is subject
to the provisions regarding severance pay and
unfair dismissal dealt with below.

An employee whose employment is terminated
by the employer for any reason shall receive
payment for each day of unused vacation leave
accrued at the time of termination.

Employee’s Notice

The period of notice of termination to be giv-
en by the employee is such period as may be
required by the employment contract or if not
stated in the employee contract, then notice
equal to the interval of time between the employ-
ee’s pay days or 30 days, whichever is less. If
the employee fails to give the appropriate notice,
the employer may:

+ dismiss the employee prior to the date the
employee intended to leave by the number of
hours or days by which the notice falls short;
and

« forfeit all unused vacation leave accrued by
the employee during the current employment
year.
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4.5 Employee Representations
The Cayman Islands currently has no form of
employee representation legislation.

5. Tax Law

5.1 Taxes Applicable to Employees/
Employers

The Cayman Islands currently has no form of
income, corporate or capital gains tax and no
estate duty, inheritance tax or gift tax.

5.2 Taxes Applicable to Businesses

On 1 July 2021, 130 members of the OECD/G20,
including the Cayman Islands, signed an historic
agreement for a “two pillar solution” to address
the tax challenges arising from globalisation and
the digitisation of the economy (“Two Pillar Solu-
tion”).

As the name suggests, the Two Pillar Solution
is a two-prong approach, which aims to bring
about “a fairer distribution of profits and tax-
ing rights among countries and jurisdictions
with respect to the world’s largest Multinational
Enterprises (MNEs)”.

In short, Pillar One (the first prong) would pro-
vide a new right to tax large multinationals in the
jurisdictions in which they operate (“Pillar One”),
while Pillar Two (the second prong) would intro-
duce a new global minimum effective tax rate
of 15%, ensuring that large multinationals pay a
minimum level of tax in those jurisdictions (“Pil-
lar Two”).

Since July 2021, the Inclusive Framework on
Base Erosion Profit Shifting (BEPS) has been
working towards the implementation of the Two
Pillar Solution. While Pillar One is still being
developed, Pillar Two is starting to take shape.
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On 11 July 2023, an Outcome Statement was
agreed by 138 members of the OECD/G20 Inclu-
sive Framework on BEPS (again, including the
Cayman lIslands), which recognises the signifi-
cant progress made to date towards achieving
the Two Pillar Solution (“Outcome Statement”).

As regards Pillar Two, the Outcome Statement
states:

“The global minimum tax under Pillar Two estab-
lishes a floor on corporate tax competition which
will ensure a multinational enterprise (MNE) is
subject to tax in each jurisdiction at a 15%
effective minimum tax rate regardless of where
it operates, thereby ensuring a level playing field.
This global minimum tax framework under Pillar
Two is already a reality, with over 50 jurisdictions
taking steps towards implementation”.

While the Cayman lIslands was one of the ini-
tial signatories to the agreement for a Two Pillar
Solution, Pillar Two has not yet been adopted
and there has yet to be a public announcement
regarding the introduction of a minimum effec-
tive tax rate within the Cayman Islands.

Please refer to 5.1 Taxes Applicable to Employ-
ees/Employers.

5.3 Available Tax Credits/Incentives
Please refer to 5.1 Taxes Applicable to Employ-
ees/Employers.

5.4 Tax Consolidation
Please refer to 5.1 Taxes Applicable to Employ-
ees/Employers.

5.5 Thin Capitalisation Rules and Other
Limitations

The Cayman Islands currently has no thin capi-
talisation rules.
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5.6 Transfer Pricing
The Cayman lIslands currently has no transfer
pricing rules.

5.7 Anti-evasion Rules

Please refer to 5.1 Taxes Applicable to Employ-
ees/Employers. Taking into account the various
taxes that are not applicable in the Cayman
Islands, the Cayman Islands also has no anti-
evasion rules.

6. Competition Law

6.1 Merger Control Notification

The Cayman Islands has merger control legis-
lation in respect of the following markets and
sectors that are operating and providing services
within the Cayman Islands (together, the “Utili-
ties Markets and Sectors”):

« electricity markets, including the genera-
tion, transmission, distribution and supply of
electricity;

« fuels markets;

+ information and communications technology
markets, including broadcasting and content
services; and

+ water sector, including the production, distri-
bution, supply and treatment of water.

The Utility Regulation and Competition Office
(OfReg) is a body that has been established pur-
suant to the Utility Regulation and Competition
Act (As Revised) (URCA), and it has the following
responsibilities:

+ to promote appropriate, effective and fair
competition;

« to protect the short- and long-term interests
of consumers in relation to utility services and
in so doing:
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(a) supervise, monitor and regulate any ser-
vice provider providing any of the utility
services referenced above;

(b) ensure that utility services are satisfactory
and efficient and that charges imposed in
respect of utility services are reasonable
and reflect efficient costs of providing the
services; and

(c) publish information, reports and other
documents relating to utility services (ie,
to keep the public informed in respect of
the different utilities service providers);

+ to promote innovation and facilitate economic
and national development.

6.2 Merger Control Procedure

The utilities service provider will have to notify
OfReg prior to the merger transaction taking
place. The utilities service provider will have to
provide OfReg with a description of the transac-
tion together with all corporate and financial due
diligence documents of the entities involved in
the merger transaction and any beneficial own-
ers in the transaction that hold 15% or more vot-
ing interest in the entities involved in the trans-
action.

For the purpose of approving any merger trans-
action, OfReg will have to consider whether such
merger transaction would have material adverse
effects on the consumer and citizens of the Cay-
man Islands.

If the merger transaction will not have a material
adverse effect, OfReg is required under URCA
to consent to the merger transaction.

If the merger transaction would have adverse
effects, OfReg has the option to:

+ declare the merger incompatible and deny its
consent;
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* give consent, subject to an order that certain
conditions must be satisfied to avoid or elimi-
nate such material adverse effects; or

* give consent without issuing an order if
OfReg is satisfied that the efficiencies put for-
ward by the parties to the merger transaction
outweigh any potential harm to consumers
and citizens of the Cayman Islands.

6.3 Cartels

The Cayman Islands has anti-competitive leg-
islation in respect of the utilities markets and
sectors. The URCA prohibits the entry into
agreements by service providers in the utilities
markets and sectors that prevent, restrict or dis-
tort competition.

6.4 Abuse of Dominant Position

The Cayman Islands currently has no rules gov-
erning unilateral conduct or economic depend-
ency.

7. Intellectual Property

7.1 Patents

Patents

What may be registered

The Cayman Islands’ patent regime is provided
by the Patents Act (2018 Revision) (the “Patents
Act”). It provides for the recordal and extension
(“extension”) of:

+ UK-registered patents; and

+ UK-designated European Patent Convention
(EPC) patents,

to the Cayman Islands.

While the Patents Act contemplates that Europe-

an Patents with Unitary Effect (Unitary Patents)
may also be extended, since the UK’s departure
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from both the European Union and subsequent
withdrawal from the Agreement on a Unified Pat-
ent Court, it is unlikely that these will be properly
registrable with the Cayman Islands Intellectual
Property Office (CIIPO) or enforceable at law. It
is presently not possible to register new patents
(subject to an examination process) in the Cay-
man Islands.

Rights, subsistence duration

The owner of an extended patent has (expressly,
by law) equivalent rights and remedies to those
available in the UK. Such protection and rights
will be effective from the time the right arose in
the UK and subsist as long as the protections
and rights remain in force in the UK, though no
local infringement proceeding may be sustained
for any actions occurring prior to the local exten-
sion. Relevant local fees must be paid to main-
tain the extension.

Process of extension

A patent owner, acting through their local regis-
tered agent, may apply to the Registrar of Pat-
ents to have their patent rights extended to the
Cayman Islands, by submitting:

+ a copy of the certificate issued by the United
Kingdom or other qualifying registry (such
as the details of a patent’s particulars as
obtained from the United Kingdom Intellectual
Property Office);

« the form of application as prescribed in the
Patents Regulations (As Revised); and

« registration and Cayman Islands Gazette fees.

If the Registrar of Patents is satisfied that the
application is in order, they will record the exten-
sion of the patent accordingly.

All owners of patents which are (or will be)
recorded at the CIIPO must have a registered
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agent in the Cayman lIslands. The CIIPO main-
tains a list of approved registered agents for this
purpose.

Disputes/enforcement

Disputes in relation to patent infringement (or
any other patent-related matter affecting rights
or remedies) are heard in the Grand Court of the
Cayman Islands. Typical remedies for infringe-
ment include declarations, injunctions, damag-
es, or an account of profits, though the full suite
of remedies (as would be available in the UK) are
available in the Cayman Islands.

If a bad faith assertion of patent infringement
is made by any person (including, normally, the
owner or licensee), an aggrieved party may bring
a claim against the person making the assertion
for injunctions, other equitable relief, or damages
(including aggravated and/or exemplary damag-
es). The Cayman Islands is a “costs-shifting” or
“loser pays” jurisdiction: that is, the losing party
typically is obliged to pay the legal costs (or a
proportion of them) of the winning party.

7.2 Trade Marks

Trade Marks

The Trade Marks Act (As Revised) (the “Trade
Marks Act”) provides for the registration of trade
marks, certification marks, and collective marks
(collectively the “Marks”) in the Cayman Islands.

The Trade Marks Act defines the different types
of Marks as follows:

« “trade mark” means any sign capable of
being represented graphically which is capa-
ble of distinguishing goods or services of one
undertaking from those of another under-
taking and may consist of words, designs,
numerals, letters or the shape of goods or
their packaging;
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« “certification mark” means a mark indicating
that the goods or services in connection with
which it is used are certified by the proprie-
tor of the mark in respect of origin, materials,
mode of manufacture of goods or perfor-
mance of services, quality, accuracy or other
characteristics; and

+ “collective mark” means a mark distinguish-
ing the goods or services of members of an
association which is the proprietor of the
mark from those of other undertakings.

Applications are made to the CIIPO, who main-
tain the Trade Marks Registry, by a local regis-
tered agent. It is no longer possible to extend UK
or EU Marks to the Cayman Islands.

Subject to payment of relevant fees (including
relevant annual fees), the rights of the mark reg-
istration will subsist for ten years from the date of
registration, subject to the ability to renew after
the initial period. Failure to pay the annual fee
by 31 March in any year will result in the rights
protected by the registration being suspended
from 1 April until the annual fee and any penalty
fee have been paid.

The owner, acting through their registered agent,
may apply to the Registrar of Trade Marks to
have their Mark registered by submitting:

+ a copy of the Mark;

+ the form of application in the form set out in
the Trade Marks Regulations;

* the classes and description of the goods to
be covered; and

* registration and Cayman Islands Gazette fees.

If the Registrar of Trade Marks is satisfied that
the application is in order, they will register the
Mark.
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All applicants for trade marks, or owners of trade
mark rights which are (or will be) recorded at
the CIIPO must have a registered agent in the
Cayman Islands. The CIIPO maintains a list of
approved registered agents for this purpose.

An action for infringement may be brought by
the proprietor in the Cayman Islands (and, in cer-
tain circumstances, by licensees of the propri-
etor). Typical remedies for infringement include
injunctions, damages, an account of profits, or
declarations. Depending on the type of infringe-
ment, a proprietor may seek further or other
relief, such as removing/obliterating the infring-
ing sign from infringing goods, delivery-up of
infringing goods, and/or orders for disposal of
infringing material. Like with patents, if ground-
less threats are made of trade mark infringe-
ment, the aggrieved party may have an action
against the person making the threat.

As set out above, the Cayman Islands is a
“costs-shifting” or “loser pays” jurisdiction: that
is, the losing party typically is obliged to pay the
legal costs (or a proportion of them) of the win-
ning party.

Apart from registered trade marks, Cayman
Islands law provides for an action in “passing
off”, which is generally considered protection of
“unregistered” trade marks. In the usual course,
a passing-off action requires three elements: i)
goodwill (generally created by actual trade); ii)
misrepresentation; and iii) damage. In the usual
course, the misrepresentation is that person B
misrepresents their goods as the goods of per-
son A (who owns the goodwill), causing person A
harm. Similar relief to that available to trade mark
infringement (damages, injunctions, etc) will usu-
ally be available when passing off is established.
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7.3 Industrial Design

Designs are protected in the Cayman Islands by
the Design Rights Registration Act (As Revised)
(the “Design Rights Act”) providing for the
recordal in, and extension to (“extension”), the
Cayman Islands of existing registered UK and
EU design rights. The Cayman Islands do not
currently have a registrar of origin for design
rights. The Design Rights Act does not, there-
fore, enable design rights to be registered anew
in the Cayman Islands.

Rights, Subsistence, Duration

The owner of an extended design has (expressly,
by law) equivalent rights and remedies to those
available in the UK. Such protection and rights
will be effective from the time the right arose in
the UK and subsist as long as the protections
and rights remain in force in the UK, though no
local infringement proceeding may be sustained
for any actions occurring prior to the local exten-
sion. Relevant local fees must be paid to main-
tain the extension.

In relation to EU-derived rights, caution must be
exercised that such rights remain in force or oth-
erwise enforceable in the UK post-Brexit as this
will expressly limit their enforceability.

Process of Extension

A design right owner, acting through their local
registered agent, may apply to the CIIPO to
have their design rights extended to the Cayman
Islands, by paying the relevant fees and showing
that the design right is currently held in the UK
and the design right is derived from registration
in the UK or the EU.

If the Registrar of Design Rights is satisfied that
the application is in order, they will record the
extension of the design right accordingly.
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All owners of design rights which are (or will be)
recorded at the CIIPO must have a registered
agent in the Cayman Islands. The CIIPO main-
tains a list of approved registered agents for this
purpose.

Disputes/Enforcement

Disputes in relation to design rights infringement
(or any other design rights-related matter affect-
ing rights or remedies) are heard in the Grand
Court of the Cayman Islands. Typical remedies
for infringement include declarations, injunc-
tions, damages, or an account of profits, though
the full suite of remedies (as would be available
in the UK) are available in the Cayman Islands.

If a bad faith assertion of design rights infringe-
ment is made by any person (including, normally,
the owner or licensee), an aggrieved party may
bring a claim against the person making the
assertion for injunctions, other equitable relief,
or damages (including aggravated and/or exem-
plary damages). The Cayman Islands is a “costs-
shifting” or “loser pays” jurisdiction: that is, the
losing party typically is obliged to pay the legal
costs (or a proportion of them) of the winning
party.

7.4 Copyright

Copyright

The Copyright (Cayman Islands) Order, 2015 and
the Copyright (Cayman Islands) (Amendment)
Order, 2016 (together, the “Copyrights Orders”)
extend certain provisions of the UK Copyright,
Designs and Patents Act 1988 to the Cayman
Islands (principally, Part I), subject to some mod-
ifications.

The copyright regime provides for the protec-
tion of:
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+ original literary, dramatic, musical, or artistic
works (LDMA):

(a) “literary works” expressly include tables,
compilations, computer programs (and
their preparatory design materials), and
databases;

(b) “dramatic works” include works of dance
or mime;

(c) “musical works” expressly refers to the
music (excluding any words or action
intended to be sung, spoken, or otherwise
performed with the music);

(d) “artistic works” includes graphic works
(paintings, drawings, diagrams, maps,
charts, plans, engravings, etchings, lito-
graphs, woodcuts) photographs, sculp-
tures, collages, works of architecture, or
works of artistic craftsmanship;

+ sound recordings, films, or certain broad-
casts; and

« the typographical arrangement of published
editions.

The duration of protection of the copyright var-
ies depending on varying factors (type of work/
right, whether the author is known, how the work
was made, published, etc). In the usual course,
protection for original LDMA works will ordinar-
ily be 70 years beyond the life of the author.
Other works tend to vary in protection between
25 and 70 years. It is not currently possible (or
necessary) to register a copyright in the Cayman
Islands.

Copyright may be enforced by court action, gen-
erally in the Grand Court of the Cayman Islands.
Remedies for copyright infringement include
damages, injunctions, delivery-up of the infring-
ing work, right to seizure of infringing work or any
other remedy that would be available in respect
of any other property right. Criminal sanctions
for copyright infringement are also available.
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7.5 Others

Software and databases are principally pro-
tected as copyright works (see 7.4 Copyright).
In certain circumstances, the law of confidential
information may provide further (possibly over-
lapping) protection for computer code or algo-
rithms.

Trade secrets are protected by an action for
breach of confidence. An action for breach of
confidence classically requires three elements:

+ that the information itself is properly confi-
dential;

« that the information was imparted in circum-
stances importing an obligation of confi-
dence; and

- that there has been an unauthorised use/mis-
use of that information.

When a breach of confidence action is made out,
typical remedies include injunctions, damages or
an account of profits, declarations.

8. Data Protection

8.1 Applicable Regulations

The Cayman lIslands Data Protection Act (As
Revised) (DPA) is the main applicable legislation.
The DPA is modelled on the UK’s Data Protec-
tion Act 1998, with additional elements taken
from the EU’s General Data Protection Regula-
tion (GDPR). The requirements of the DPA are
broadly speaking similar to the GDPR, but much
less onerous.

8.2 Geographical Scope

Like the GDPR, the DPA has extraterritorial effect
and will apply to any “data controller” (ie, the
person or entity that determines what personal
data is processed, why and how) that is estab-
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lished in the Cayman Islands, as well as any
“data controller” on whose behalf personal data
is processed in the Cayman Islands for any pur-
pose other than mere transit.

Thus, the DPA could potentially apply to an
overseas business that markets goods/services
to Cayman lIslands residents, and collects their
personal data in doing so. However, the extra-
territorial effect of the DPA will not be triggered
merely because goods/services are accessible
or available to Cayman residents; there must
be an indication that the overseas business is
actively targeting Cayman Islands residents in
marketing its goods/services.

A data controller must comply with, among other
things, the data protection principles in respect
of the personal data that it processes (or, in the
case of an overseas data controller caught by
the extraterritorial effect of the DPA, personal
data that is processed on its behalf by any “data
processor” based in the Cayman Islands).

The data protection principles are broadly
speaking similar to the principles set out in Arti-
cle 5 of the GDPR, and they provide, for exam-
ple, that personal data must be processed fairly
and only for specified lawful purposes, and that
personal data must be processed only to the
extent adequate/relevant and not excessive, and
so on. Other notable requirements of the DPA
include the requirement to respond to access/
correction requests, and requirement to notify
personal data breaches.

The DPA does not apply directly to data proces-
sors, but those who wish to appoint data proces-
sors are required to ensure that data processors
give certain contractual assurances with respect
to the personal data that they process.
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8.3 Role and Authority of the Data
Protection Agency

The relevant Cayman Islands regulator is the
Ombudsman. Breach of the DPA can lead (vari-
ously) to remedial action by the Ombudsman,
the imposition of penalties, and criminal sanc-
tions. If, following receipt of a complaint by a
data subject, the Ombudsman is satisfied that
personal data held by a data controller is inac-
curate, the Ombudsman may order the data
controller to rectify, block, erase, destroy or
update the data. The monetary penalties that
the Ombudsman can impose are capped at
KYD250,000.

9. Looking Forward

9.1 Upcoming Legal Reforms

In January 2024, the Cayman Islands Ministry for
Financial Services issued consultation papers
in respect of proposed amendments to the
Exempted Limited Partnership Act (As Revised)
of the Cayman Islands. Those proposed amend-
ments are intended to introduce additional struc-
tural flexibility and efficiencies for exempted lim-
ited partnerships and include:

* provisions to facilitate statutory mergers
between one or more exempted limited
partnerships, between one or more exempted
limited partnerships and/or one or more
exempted companies or limited liability com-
panies or between one or more exempted
limited partnerships and one or more foreign
entities provided such foreign entities have
separate legal personality, consistent with
the existing Cayman Islands statutory merger
regimes applying to exempted companies
and limited liability companies; and

193 CHAMBERS.COM

« a provision to facilitate the conversion of an
exempted company or a limited liability com-
pany to an exempted limited partnership.

The consultation period ended on 20 Febru-
ary 2024, and updated consultation papers are
expected to be issued later in 2024.
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Porzio Rios Garcia

Porzio Rios Garcia was founded in 1993 as
Porzio, Rios & Asociados, starting its activities
primarily in the field of intellectual property. Due
to the growing needs of its clients, both Chilean
and foreign, and in order to provide legal advice
in a comprehensive manner and at the highest
quality standard, the firm developed new prac-
tice areas related to corporate, commercial, la-
bour, public and tax law. Porzio Rios Garcia is

Authors

Ignacio Garcia is a partner at
Porzio Rios Garcia and focuses
on corporate and labour law, as
well as international trade and
customs law. He is also a
recognised expert in private
international law matters, contracts and
international trade, customs law, trade
defence, WTO law and customs disputes.
Ignacio obtained his bachelor’s degree from
the Pontifical Catholic University of Chile and
his master’s degree from Heidelberg University.
He is an arbitrator for the dispute resolution
system of the Economic Complementation
Agreement Chile-Mercosur and the appointed
representative of the State of Chile before
Unidroit. He is the acting President of the
Chilean Association of Private International
Law.
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now made up of lawyers who have graduated
from the most prestigious universities in the
country and are recognised as leaders in their
respective areas of practice. The firm offers the
full spectrum of legal services required by cli-
ents. Each practice area specialises in a par-
ticular field of law, enabling the firm to form in-
terdisciplinary teams when required by clients.

Cristobal Porzio is a partner at
Porzio Rios Garcia. He focuses
on advising clients and handling
litigation in matters relating to
trade marks, patents,
technology transfer and
copyrights. He also represents clients in
negotiations and contracts related to industrial
property, unfair competition and advertising.
Cristébal’s practice also includes distribution
and franchising law, as well as corporate law.
He has participated on the board of directors
of various companies and serves as counsel
for foreign companies in Chile. He has also
been President and a board member of the
main intellectual property association in Chile.
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at Porzio Rios Garcia, and

the areas of corporate and
commercial law, customs law
and international trade, as well
as public law in general. He obtained his
bachelor’s degree from the Pontifical Catholic
University of Chile in 2007 and his master’s
degree from Georgetown University in 2015.
Andrés joined the firm in 2015, but from 2019
to 2021 he was Chief of Advisers in the
Ministry of Interior and adviser of the
Presidency, both in the government of Chile.

Andrés Sotomayor is a partner

focuses on counselling clients in

Fernando Villalobos is a partner
at Porzio Rios Garcia, whose
practice focuses on advising
clients and handling litigation in
employment, labour and social
security matters, collective
bargaining and the resolution of labour
disputes, as well as in corporate law, corporate
and commercial contracts. Fernando obtained
his bachelor’s degree from the Pontifical
Catholic University of Chile in 2008 and his
master’s degree from the University of
California Berkeley in 2014. He joined the firm
in 2015, and previously worked at the
International Labour Organization (ILO) and the
Minister of Labour and Social Security of the
Repubilic of Chile.

Porzio Rios Garcia

Cerro el Pomo 5680, fl. 19
Las Condes

Santiago

Regién Metropolitana
Chile

Tel: +56 227290 600

Email: porzio@porzio.cl
Web: www.porzio.cl
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Doing Business in Chile: an Introduction
General overview

Chile is widely regarded as one of the top-
performing economies in Latin America and as
one the best emerging economies globally. For
many years, it has been a preferred destination
for foreign investors in South America, owing to
its stable economy, openness to trade, competi-
tive and transparent business environment, and
promising business opportunities.

For these reasons, Chile has been recognised in
various rankings and studies, such as the busi-
ness environment ranking developed by the Eco-
nomic Intelligence Unit, which ranks Chile 30th
worldwide and as the most prominent country
in Latin America.

Stable economy

Chile has solid institutions and macro- and
micro-economic policies that have been con-
sistent over the years. For example, the Cen-
tral Bank is a technical entity with constitu-
tional autonomy, whose corporate governance
ensures the adequate fulfilment of its primary
objective, which is to safeguard the stability of
the currency. In addition, governments of differ-
ent political orientations have been consistent in
applying principles of fiscal responsibility, ena-
bling Chile to stand out for reducing its inflation
levels. In August 2022, inflation peaked at 14.2%
after an explosive increase in public spending to
address the COVID-19 pandemic and its social
effects, before dropping to 3.9% by the end of
20283. The estimate is that inflation will be even
lower during 2024.

It should be noted in this regard that Chile expe-
rienced one of its most significant crises towards
the end of 2019 and, in response, the centre-
right government of Sebastian Pifera, together
with most of the political parties in Congress,
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advocated for constitutional renewal as a poten-
tial resolution. After two consecutive processes
and two new constitutional drafts were reject-
ed in national plebiscites, it seems that Chile
will keep its Constitution enacted in 1980 but
amended more than 60 times as a sign of con-
stitutional evolution.

Openness to trade

Chile’s proactive approach to bilateral, regional
and multilateral trade agreements over the past
30 years accounts for the nation’s robust perfor-
mance in foreign trade of goods and services,
earning it high regard as an international part-
ner. Consequently, Chile has entered into trade
agreements with more than 65 countries, sig-
nificantly broadening its domestic market of 18
million residents to encompass over 4.3 billion
potential consumers worldwide. This translates
to approximately 88% of global GDP and 66%
of the world’s population.

Chile’s main industries

Chile stands out as one of the most industrial-
ised nations in Latin America, with its key sectors
including mining (Chile is a leading global cop-
per producer and major lithium supplier), energy,
infrastructure and the food industry (including
agriculture and manufacturing).

Despite these challenges, Chile remains the
most reliable business partner in the region. It
faces significant underlying obstacles like stag-
nant productivity, but its potential in renewable
energy generation is noteworthy, especially con-
sidering the current high reliance on fossil fuels
in the energy mix.

Trends

Further free trade agreements

As already mentioned, Chile stands out for its
openness to international trade, and govern-



CHILE TRENDS AND DEVELOPMENTS

Contributed by: Ignacio Garcia, Cristdbal Porzio, Andrés Sotomayor and Fernando Villalobos, Porzio Rios Garcia

ments have promoted the signing of new treaties
that encourage commercial exchange for more
than 30 years.

The current government, despite initially appear-
ing less enthusiastic about it, obtained approval
for the Comprehensive and Progressive Agree-
ment for Trans-Pacific Partnership (CPTPP),
which includes Australia, Brunei, Canada, Chile,
Japan, Malaysia, Mexico, New Zealand, Peru,
Singapore and Vietnam.

It also signed the Advanced Agreement between
Chile and the European Union and the free trade
agreement between the Pacific Alliance and
Singapore, and is negotiating agreements with
India, Indonesia, the United Arab Emirates and
South Korea, among others.

Notwithstanding this openness to trade, it
should be noted that the National Commission
for Investigation of Price Distortions in Imported
Goods (the Commission), which is the entity
responsible for conducting trade defence inves-
tigations and imposing trade remedies in Chile,
is currently conducting an investigation into
imports from China of steel forged grinding balls
less than 4 inches in diameter, and steel bars
for the production of conventional grinding balls
less than 4 inches in diameter. In both cases, the
Commission recently recommended the appli-
cation of provisional anti-dumping duties for a
period of six months starting from March 2024.

Fostering investment

Foreign direct investment in Chile has been
increasing significantly, accounting for more
than USD21 billion during 2023, which was the
largest amount since 2015 and is proof of the
confidence that foreign investors have in Chile.
However, the figures for productive investment
have fallen, causing concern among the author-
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ities. That is why, among other measures, the
government of Chile has initiated a bill aimed
at facilitating the implementation of investment
projects by simplifying the required sectoral per-
mits, reducing processing times, and providing
certainty to developers by improving regulatory
quality. Proposals include replacing authorisa-
tions with sworn statements from the project
owner, establishing a digital one-stop shop, and
better regulating administrative silence.

National Lithium Strategy

Chile’s substantial lithium reserves give the
country considerable influence on the global
lithium market. As one of the leading lithium
producers worldwide, Chile stands to gain sig-
nificant advantages as both an exporter and a
supplier.

Lithium plays a crucial role in various industries
worldwide, including batteries, electronics and
numerous other products. The demand for these
goods continues to grow with ongoing techno-
logical advancements driving innovation and
progress. Given the high consumption levels,
efficient production processes are crucial to
ensure reliable supply chains.

At present, Chile’s lithium market accounts for
approximately 40% of the global lithium output,
establishing it as one of the primary producers
worldwide. Moreover, Chile holds a significant
portion of the resource and related technologies
in the industry, despite the fact that lithium has a
different legal regime to other minerals, such as
copper or gold, under which private companies
can obtain mining claims for its exploitation and
claim a property right over such mining claim.

These circumstances led the Chilean govern-
ment to enact a National Lithium Strategy in
2023: a set of measures to incorporate capital,
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technology, sustainability and value addition
in the productive sector, in harmony with local
communities. Under the National Strategy,state-
owned copper producer Codelco just reached
an agreement with SQM, one of the largest lith-
ium producers in the world. The public-private
partnership will take responsibility for the pro-
duction of refined lithium in the Salar de Ata-
cama from 2025 to 2060, and aims to achieve
a total additional production of 300,000 Lithium
Carbonate Equivalent (LCE) in 2025-2030, while
the production of 280,000-300,000 tons of LCE
annually has been defined for 2031-2060.

Labour reforms

As promised during the presidential campaign,
the current government has promoted an agen-
da of labour reforms that may place burdens on
the employer but should improve the quality of
life of employees and generate better relations
within the company.

In January 2024, Law No 21.645 for the Pro-
tection of Maternity, Paternity and Family Life
entered into force. The main changes introduced
are the right to preferential use of legal holidays
during children’s vacation period, the right to
temporarily modify shifts or workload during
children’s vacation period and the employer’s
obligation to provide remote work for employ-
ees caring for children under 14 years of age or
caring for a person that has a disability or is in
a situation of severe or moderate dependence,
regardless of the age of the person being cared
for.
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Law No 21,565 entered into force in April 2024
and reduces the workday from 45 to 40 hours
a week. It also introduces flexibility measures
such as compensating overtime with holidays
and implementing “4x3” shift schedules.

Finally, Law No 21,643 entered into force in
August 2024 and aims to prevent violence in the
workplace by introducing new requirements for
companies’ internal regulations, requiring new
investigation procedures within a company and
making a company responsible for the violence
of customers or suppliers towards its employ-
ees.
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Leveraging Copyright-Based Civil Lawsuits
to Combat Incontestable Pre-emptive
Registrations and Infringements in China
Background

Since the establishment of its trade mark regis-
tration and protection system, China has adopt-
ed the first-to-file principle, which stipulates that
the trade mark rights shall be granted to the
applicant who files an application for registra-
tion in China first, adding that evidence on the
use of the trade mark in other jurisdictions can
scarcely be taken into account when deciding
the validity or ownership of a mark. Such system
facilitates the management by the China Nation-
al Intellectual Property Administration (CNIPA) of
the largest number of trade mark registrations in
the world.

In the meantime, it provided a substantial loop-
hole for bad-faith trade mark applicants who
took advantage of such system and submitted
applications for registrations of foreign brands
that had not yet registered their mark in China
or that had just registered their mark in its core
classes but wished to expand their business
scope subsequently.

GQ magazine

Condé Nast is a global mass media company
that was founded in 1909 and is owned by
Advance Publications. It attracts more than 72
million consumers in print, 394 million in digital
and 454 million across social media platforms.
Gentlemen’s Quarterly, or GQ, is an interna-
tional monthly men’s magazine that is owned
by Advance and is based in New York City; it
focuses on fashion, style and culture for men,
although articles on food, movies, fitness, sex,
music, travel, celebrities, sports, technology and
books are also featured. The US version of GQ
magazine entered China in 1988 through distri-
bution via China International Book Trading Cor-
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poration, and Zhizu Magazine was subsequently
jointly published as the Chinese version of GQ
magazine: Eiz GQ (Zhizu GQ).

The magazine accumulated a huge reputation
amongst the Chinese population through sub-
stantial distribution and commercial collabora-
tions over the last two decades, introducing a
modern lifestyle and advertising numerous inter-
national brands, focusing on men’s products.

However, for a variety of reasons, the brand
owner merely registered the “GQ” mark in rela-
tion to the magazine in respect of Classes 16,
18 and others but not Classes 3 or 10, between
1994 and 20083.

Guangzhou-based individual LV Biao noted the
commercial interests and potential in the reputa-
tion and commercial value of the GQ brand in the
areas of men’s products, as well as the absence
of prior registrations of the brand. He pre-emp-
tively applied for and registered the GQ mark in
2004, covering men’s cosmetics and products
including condoms in Classes 3, 5 and 10.

Facts

Under the current legal system in China, a
mark is scarcely contestable if it is registered
with CNIPA for more than five years, unless it
is proved that the registration is for a reproduc-
tion, imitation or translation of a prior well-known
mark, adding that there is evidence to prove that
the application was made in bad faith according
to Article 13 of the PRC Trademark Law.

In the meantime, an investigation by Condé Nast
revealed that LV had also engaged in unauthor-
ised manufacture and distribution of infring-
ing products by using the “GQ” mark, includ-
ing facial cleanser (0301), skin care product
(0306), cosmetics (0306), moisturiser (0306),
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toner (0306), perfume (0306), condom (1006),
magazine (1606), jewellery (1403) and clothing
(2501). In addition, LV Biao acquired the domain
names “www.gqg.cn”, “www.ggman.cn” and
”ggmen.cn” from others via lawsuits based on
his pre-emptive trade mark registrations. He also
promoted his infringing products through web-
sites linked to his domain names and through
his WeChat account (“GQ Men’s website”) and
his Weibo account (“GQ Men’s website official
blog”), as well as other channels.

LV arbitrarily used the GQ logo on the website
pages related to the gg.cn and ggman.cn domain
names, and distributed infringing condom prod-
ucts through his WeChat account. He engaged
in unauthorised use of the GQ logo in the rel-
evant pages of the Toutiao (TikTok) account of
“GQ Men’s website”, and indicated that his con-
dom products are from an international luxury
brand, implying Condé Nast.

He also copied or plagiarised a large number of
articles and photographs from Condé Nast’s offi-
cial website and substantially distributed them
via his “GQ Men’s website” Toutiano account
(identical to the official name of the official web-
site and Condé Nast’s original Toutiao account),
in order to confuse consumers (see here) and
to promote his own infringing products such as
condoms (see here) and cosmetics (see here).

Proposal and actions

Condé Nast sought to take action against these
serious infringements on multiple fronts, includ-
ing the use of the “GQ” logo on infringing prod-
ucts and viamedia including WeChat, Weibo and
Toutiao, although its trade marks in the same
classes of goods had not been registered.
Rather than filing an invalidation against LV’s
pre-emptive registrations, it was proposed to
file a civil lawsuit against LV Biao on the basis of
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GQ-based copyright infringement and GQ trade
name-based unfair competition directly, in order
to exert the following effects:

+ cease all infringements and seek damages
with an emphasis on cessation of the use of
the GQ logo and name; and

« force LV Biao to cease his use of the mark,
which will likely facilitate subsequent non-use
cancellation.

Acting in this order rather than filing invalidation
first and then filing a civil action will save sub-
stantial time (reducing the procedure from three
to five years to one to two years — see “Actions
Against Infringement” diagram) to cease infringe-
ment and acquire damages, and will avoid the
obstacle of the period of immunity where the
marks of LV Biao have been registered for more
than five years and are essentially unchallenge-
able, as discussed above (given no feasibility for
well-known recognition due to evidence).

Difficulties and solutions

However, this strategy did not come without
difficulties, specifically relating to the following
three aspects.

Whether “GQ” constitutes a copyrightable work
under the law

According to Article 2.2 of the Guidelines for
the Trial of Copyright Infringement Cases of
the Beijing High People’s Court (“The Copy-
right Guidelines”), the following factors should
be considered when determining the originality
(copyrightability) of a subject matter:

» whether it is independently created by the
author;

« whether the arrangement of expression
reflects the author’s choice and judgement;
and
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» whether the fact it is original is irrelevant to its
artistic merits.

Under such provision and according to other
previous cases, the constitution of copyright-
able work is an open-ended question that would
depend on factual evidence, including how the
artist created the artwork of the GQ logo inde-
pendently and how the logo expressed the
author’s choice and judgement. Therefore, the
following evidence was presented:

« a detailed description of the artist’s process
of creating the work;

+ the arrangement of expression in the GQ art-
work reflects the author’s unique choice and
judgement; and

- a reflection of the author’s choice and judge-
ment from three aspects:

(a) the creation of the letter typeface;

(b) the selection and judgement of the letter
combination; and

(c) the selection and judgement of the posi-
tion and combination of the letters “G”
and “Q”.

Whether the use of a registered mark can still
be found to be infringing — “ostensible” conflict
of rights

The use of the logo on the goods not covered by
the trade mark registrations of LV Biao does not
constitute a conflict of right, or it constitutes an
“ostensible” conflict of rights. Specifically, Arti-
cle 10 of the Opinions of the Supreme People’s
Court on Several Issues concerning Making IPR-
related Trials Serve the Overall Objective under
the Current Economic Situation, issued by the
Supreme People’s Court in 2009, states: “Apart
from civil disputes involving conflicts between
registered trade marks, for civil disputes involv-
ing conflicts between registered trade marks,
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enterprise names, and prior rights, including dis-
putes where the defendant has actually changed
the registered trade mark in use or used the reg-
istered trade mark beyond the approved scope
of goods, as long as they belong to civil rights
disputes and meet the conditions for accept-
ance stipulated in the Civil Procedure Law, the
People’s Court shall accept them.” Furthermore,
it is stipulated that “The fact that the allegedly
infringing trade mark has not been registered at
the time the case is accepted by the People’s
Court shall not hinder the People’s Court from
accepting and adjudicating it in accordance with
the law”.

“Real” conflict of rights

Use of the logo in regards to the goods that are
covered by the trade mark registrations of LV
Biao can still be found as infringing.

In accordance with Article 1 of the Provisions
on Several Issues Relating to the Adjudication
of Cases of Civil Disputes Involving Conflicts
between Registered Trade Marks, Enterprise
Names and Prior Rights by the Supreme Peo-
ple’s Court in 2008, where a plaintiff initiates a
lawsuit on the grounds that the words, graph-
ics, etc, used in another’s registered trade mark
have infringed upon the plaintiff’s prior rights,
such as copyright, design patent right and enter-
prise name right, and insofar as the provisions
of Article 108 of the Civil Procedure Law have
been satisfied, the People’s Court shall accept
the case.

In addition, according to the Interpretation and
Application of Law on Several Issues Concern-
ing the Trial of Civil Disputes Involving Conflicts
between Registered Trade Marks, Enterprise
Names, and Prior Rights by the Supreme Peo-
ple’s Court, such prior rights include not only
copyrights, design patent rights and enterprise
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name rights listed in the articles but also the
distinguishable brand names, packaging, deco-
ration, domain names of well-known goods as
defined by the regulations of the Anti-Unfair
Competition Law, and other prior rights or inter-
ests.

Therefore, even for the use of marks in regard
to goods being covered by registered marks of
LV Biao, it was elaborated to the court that they
could still be found as infringing.

Constitution of unfair competition between
men’s magazine goods and men’s cosmetic
goods

There is a critical question regarding whether
unfair competition can be found between the
distinctive name regarding the men’s magazine
and men’s cosmetics and products.

Apart from copyright infringement, it was alleged
that there was unfair competition between the
distinctive QG name in regard to the men’s
magazine and the infringing men’s cosmetics
and products under the Anti-Unfair Competition
Law, it was asserted that “GQ” is the name of
the plaintiff’s influential magazines “GQ” and “&
& GQ”. Due to the plaintiff’s long-term advertise-
ments for men’s fashion and lifestyle products
via the “GQ” and “&#% GQ” magazines, the fame
of the “GQ” product name in the men’s maga-
zine has been well recognised in the industries
of men’s life supplies, especially in the field of
men’s cosmetics, contraceptives and other daily
necessities (men’s magazine v men’s products).

Constitution of unfair competition between
men’s magazine and men'’s cosmetic and
men’s products, including condoms

The State Administration of Industry and Com-
merce issued a Response on “Determination
on the nature of use of other’s distinctive name,
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packaging and decoration in regards to different
and dissimilar goods”, whereby it provided that
unauthorised use of another’s distinctive name,
packaging and decoration in regards to different
and dissimilar goods could also cause confusion
and shall be found as constituting unfair com-
petition. The plaintiff also quoted the Supreme
People’s Court Xiao Mu Zhi Automobile Case,
where the Court found that unfair competition
may not be restricted as between direct com-
petitors but could also exist between indirect
competitors. In another case, it found unfair
competition in the use of the distinctive name of
Great Lake on juice products against the use of
the same name on shampoo products.

Results and implications

In June 2023, Haidian District People’s Court
ruled that LV Biao and his affiliated Guangzhou
Chloe Co., Ltd shallimmediately cease infringing
copyrights and engaging in unfair competition
behaviour, including:

» ceasing other infringements of copyrights and
unfair competition behaviours, specifically the
use of infringing GQ patterns in male facial
cleansers, moisturisers, toners, perfumes and
other grooming products produced and sold
by them;

» ceasing the online sale of goods containing
the infringing GQ patterns;

+ ceasing the use of GQ patterns in profile pho-
tos and articles published on three accused
websites, the official WeChat account of
the GQ Men Website, and the official Weibo
account of the GQ Men’s Website; and

- compensating Condé Nast for the loss of
CNY2 million.

The same judgment was upheld in the second
instance at the Beijing IP Court in May 2024.
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The judgment has a significant positive effect
not only on the civil lawsuit but also on the whole
brand protection landscape for the plaintiff in the
following perspectives.

« It established that “GQ” is a protectable
artwork under Copyright Law and a famous
trade name under the Anti-Unfair Competition
Law of China, thus overcoming the incontest-
able registration of LV by finding his infringe-
ment.

+ It provided the ground-breaking ruling that
the GQ logo is copyrightable, giving a huge
advantage to the brand protection strategy of
Condé Nast as a whole, which can be quoted
in fights against other pre-emptive registra-
tions in China as well.

+ LV Biao suspended his use of the GQ logo
and GQ name for more than three years while
the trial was ongoing, due to fear of potential
legal liability, which facilitated the plaintiff’s
non-use cancellation against the rest of his
registrations and thus completely saved
Condé Nast from pre-emptive registrations
and confusing use by infringers.
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What can be learned from the case

Whether the brand owner could have success in
China would largely depend on its selection of
good lawyers and an efficient litigation strategy.

In this case, the strategy resulted in favourable
court decisions and efficient deterrence, not
only winning the injunction and damages but
also having a significant impact on the brand
protection strategy and landscape of trade mark
protection for the client in China as a whole.

*kk

Condé Nast was represented by Tahota (Beijing)
Law Firm in its case against LV Biao.
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Baker McKenzie was established in 1949 and
is recognised as one of the foremost interna-
tional law firms. With a presence in 45 coun-
tries through 75 offices, including in 36 of the
top 40 global economies, the firm employs
nearly 5,000 lawyers and around 13,000 staff.
Renowned for transactional law services, it of-
fers a comprehensive global platform, industry-
specific expertise, and profound local market
insights. The firm is the go-to choice for mul-
tinational corporations and both domestic and
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international private equity firms, valued for
its integrated global, Latin American and local
Colombian market expertise. Serving a diverse
clientele, the firm specialises in advising high-
profile multinational companies, particularly in
heavily regulated industries such as oil and gas,
energy, healthcare, life sciences, automotive,
agr